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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 
This case involves public lands of the United States in Wyoming, with 

i _ i 

respect to which Congress has reposed in the appellee, Douglas McKay, 
as Secretary of the Interior, the mandatory duty of issuing oil and gas** 
leases on a non-competitive basis to the first qualified applicant; and the 
right of the appellant, Charlotte L. Murphey, as the first qualified applicant, 
to such a lease, by reason of her "offer to lease" 2318. 56 acres of such 


land, filed on February 1, 1952, at a time when title of the United States 
thereto was clear, and the land was open for leasing. c jws 


The questions presented are: 




Whether or not the appellee, Douglas McKay, may lawfully deprive 
appellant of her statutory right, by declaring invalid her lease offer, and 
supplanting it by extending a prior expired lease to the same land, where 
the record of the Department shows no timely application for such extension 
has been filed by the "record titleholder" nor by his qualified agent or 

i • % 

attorney in fact, as required by law, and j- -js : >ru& 


JL 


' *.’ ' -;v to.TTft V jf>; . SJ 3 C 1 


Whether or not the United States District Court for the District of 


Columbia properly dismissed appellant Murphey *s complaint praying for 


enforcement of her right to said lease, upon a record showing the above 


w' 


facts. 
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VS. 

DOUGLAS McKAY j 
SECRETARY OF THE INTERIOR, ET AL 

Appellees 


% . * ■ 




>£•** * 


* - -f „ * * • 






i , *. 'r*»y. 

I . * 


Appeal From The United States District Court 


v v r.3:--j 


For The District of Columbia . 




BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


* *•* 1 


* r, * • ** » • »• 


».;v >~. 


•LQ’j^JL 


£ -* i J • '>» 


Appellant sued to compel the Secretary of the Interior to issue her 
an oil and gas lease to public lands, under the Act of August 8, 1946 — 

i „ . 

(Title 30, sec. 226, U. S. C.) (Suppl. A, Page -1 [) on the ground that — 

, . i „ , . 

appellant was entitled to such lease as a matter of law. (JL App. 1)/ r ^- 
Jurisdiction in the District Court was grounded on Title 11, : section 306, 
of the District of Columbia Code; the Administrative Procedures Act ^ 

j * 

(Title 5, sec. 1009, U. S. C., Suppl. A, Page 2 ) and the common law. 

i 

This Court has jurisdiction under 28 U. S. C., sec. 1291. 


VsK 


STATEMENT OF THE CASE 

f * ; 

J • *—■'*1 * ,, 

On February 1, 1952, the appellant, Charlotte L. Murphey, Hied 
with the Department of the Interior her offer to lease 2318. 56 acres of the 

public lands of the United States in Wyoming (Ex. 1 to Complaint, Jt 

i 

App. 11). This offer was made on a form supplied by the Department, and 


i 



2 

was properly prepared and executed, and was accompanied by the required 
payment of rent. Murphey was in all respects qualified as a lessee. At 
the time of the filing, no other qualified applicant had filed offers to lease 
these lands. As a matter of record, the land was open and eligible for 
leasing to her, with the clear title in the United States. 

As to 320 acres of the area described in her offer, Murphey was 

f|fM 

granted a lease (Ex. 1 to Complaint, Jt App. 12); as to the major portion, 
1998. 56 acres, she was denied a lease. 

The denial came in the form of a final decision dated June 30, 1954 
(Ex. 2 to Motion for Summary Judgment, Jt. App. 28), and was based upon 
the records of the Department. In its essentials that record showed — 

On February 1, 1947, five years prior to the Murphey offer a non¬ 
competitive oil and gas lease was issued (Jt App. pp. 74-85), embracing 
the same acreage covered by the Murphey application. The lease, as 
required by law, was for a term of five years, and by its own provisions 
as well as by statute, expired on January 31, 1952. Also by statute, the 
record titleholder of the lease was entitled to a single five-year extension 
of said lease, provided, inter alia, he filed his application for the extension 
within the period of 90 days prior to the expiration of the initial lease. In 
this case, such period elapsed January 31, 1952. On that date, the area 
included in the lease was 1998. 56 acres, and Herbert R. Lewis was the 
record titleholder of said lease. 

No application for extension of his lease was filed by Lewis. On 
January 28, 1952, three days before the Lewis lease expired, the following 
letter was received by the Department (Ex. 2 to Complaint, Jt. App. 13): 
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- - Received: 

v ™ Jan. 28, 1952 
" Cheyenne Land Office 

“* \ - ' “ «. * ► • * w . ... "j’ *-* i 

"RICHLAND OIL DEVELOPMENT CO. 

. (OF MONTANA) ' 




CHICAGO OFFICE: 

HERBERT R. LEWIS, President 
1609 Roanoke Building 
11 South La Salle Street 
Telephone - RA. 6-2293 




A", 

- A ' 


FIELD OFFICE: 

-■ P.O. Box 932„ 
Livingston, 

• ^ » --'ll A >-.A. r .Ms*i _ S 

DENVER OFFICE: - . 
850 Equitable Building 

January 20, 1952 


r * *■ ‘w 




PLEASE ADDRESS 
YOUR REPLY TO ' 


United States Department of the Interior 
Bureau of Land Management 
Land & Survey Office 
Box 578 

Cheyenne, Wyoming. 


214 New Grand Hotel * 
Salt Lake City, Utah ~ 

A « M » ' • s " »' • *. < : . 

*| * k ** Y »■$ L. 

, ! “■ i. ' r - r ',i - * ; * v * 

I . t "jr -. / 


i 


L 


«rj *\ • r —a t 

Os . J . -- s . ' - si * A ^ 


Sjf** 


Gentlemen: 




Oil and Gas Lease Serial 
No. Evanston 021588 - *! 


• »*« ' i ^ 

j «*■ *■ * -» * * ^. 

.c 


We hereby make application, under Section 15 of the Act of August 8, 
1946, for an extension of the above captioned oil and gas lease, for a five 
year period from February 1, 1952. j. / 

Enclosed is check for $999. 50 to cover annual rental from Feb. 1, 
1952, to Feb. 1, 1953. . . j 

Yours very truly, 

^ RICHLAND OIL DEVELOPMENT CO., 


E. J. Preston 
Vice President” 




"Exhibit 2" 


• . -* | » * ♦ f j * }•* -f 

^ ^ «*■ i 4 /-•. «*• < cv f- i r- / **♦ % * ts t *4* r m < 

This request was rejected by the Department, by letter-decision of 

■7 . *v 4 * r* *** ~ H . j Mi**'* +* *' If - ** 4 f 5 ""' 'v? (- »' * * * C?* i . v #% ^ 

January 28, 1952 (Jt. App. p. 14, Ex. 3 to Complaint), in the following 


language: 




rr«t 


v./'i ‘| €•' ,1 isj+'iA. 

j 

- i . ■ 

■ . .£5 ?; {%tsi 


i 
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Evanston 021588 

"UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Land and Survey Office 
Box 578, Cheyenne, Wyoming 

January 28, 1952 

"Richland Oil Development Company 
214 New Grand Hotel 
Salt Lake City, Utah. 

Attention: E. J. Preston, Vice President. 

Gentlemen: 

Receipt is acknowledged of your letter of January 
20th, in which you state that T We hereby make application 
under section 15 of the Act of August 8, 1946, for an 
extension of the above captioned oil and gas lease, for a 
five year period from February 1, 1952* and enclosed 
your check in the sum of $999. 50 in payment of the sixth 
year's rentaL 

The records of this office show that this lease is in 
the name of Herbert R. Lewis and, as the record title 
holder of a lease is the only one who can make an applica¬ 
tion for extension thereof, your application can not be 
considered. 

Your check is returned herewith. 

Very truly yours. 

Perry T. Williams, 

Manager 

B y Edna L Murphy 
Adjudicator 

Enel. 

EIM:meg" 

("Exhibit 3") 

After this rejection there was no change in the record affecting title 
to the acreage in question until appellant Murphey filed her offer to lease on 
February 1, 1952. 

After the Murphey offer was filed, however, the following four letters 
relating to the Lewis lease were filed with the Department on February 8th 
and 11th, 1952: 


(Jt. App. 15, Ex. 4 to Complaint.) 


"Received: 

Feb. 8, 1952 
Cheyenne Land Office 

Tt RICHLAND OIL DEVELOPMENT COMPANY 
214 New Grand Hotel i 
Salt Lake City, Utah j 

January 21, 1952 

i 

"United States Department of the Interior j 
Bureau of Land Management 
Land and Survey Office 
Cheyenne, Wyoming ! 

Gentlemen: Oil and Gas Lease 

Serial No Evanston 021588 

We hereby make application, under Section 15, of the 
Act of August 8th, 1946, for an extension of the above 
captioned oil and gas lease, for five year period from 
February 1st, 1952. 

i 

Enclosed is check in the amount of $999. 50 to cover 
annual rental from February 1st, 1952 to February 1, 
1953. 

i 

• % . 

This is your authority to transfer the above captioned 
lease from Herbert R. Lewis to Richland Oil Develop¬ 
ment Co. (a Montana corporation). Should this be im¬ 
possible, the lease is to be continued in the name of 
Herbert R. Lewis and a transfer will be made some 
time in the future. i 

i 

v I . 

Herbert R. Lewis 
Herbert R. jLewis 
By E. J. Preston 

"Approved and Accepted: 

RICHLAND OIL COMPANY j 

B y E. J. Preston _ 

Vice President ” 


(Jt. App. 16, Ex. 5 to Complaint) 


,T Received: 

Feb. 8, 1952 
Cheyenne Land Office 

Richland Oil Development Co. 

214 New Grand Hotel 
Salt Lake City, Utah 

February 6th. 1952. 

United States Department of Interior 
Bureau of Land Management 

Land and Survey Office Lease No. Evanston 021588 

Cheyenne, Wyoming. 

Gentlemen: 

As per my telephone conversation with your 
Miss Edna L Murphy I am enclosing check in the 
amount of $999. 50 which was returned to Richland 
Oil Development Company with the statement that 
Herbert R. Lewis was the record title holder and 
that only he could make an application for an 
extension. 

# 

Mr. Herbert R. Lewis is President of Richland Oil 
Development Company and has been in Canada on busi¬ 
ness for the past several weeks and therefore when the 
application for renewal came up the writer mailed the 
Richland Oil Development Co. check for said rental 
and renewal which procedure had been followed in the 
past, since Herbert R. Lewis has been holding said 
lease as Trustee for Richland. 

As Vice President of Richland Oil Development Co. I 
am signing the application for the extension of the above 
captioned oil and gas lease and am also mailing at this 
time, a copy of this letter and application to Mr. Lewis 
who will sign and forward to you immediately. 

Very truly yours, 

Richland Oil Development Co. 

By E. J. Preston 
Vice President” 

(Exhibit 5 M ) 



(Jt. App. 17, Ex. 6 to Complaint) 


.•a A f \j * £ 


"Received: 1 
Feb. 11, 1952 
Cheyenne Land Office 

. ■ | 

Richland Oil Development Co. 

214 New Grand Hotel 
Salt Lake City, Utah 

'j . ^ * 

F ebruary 6 , 1952 


United States Department of Interior ff 

Bureau of Land Management ... .-Jr- CL ib.-sJc k'iuJL 

Land and Survey Office d T .. .1 ^ t. 

Cheyenne, Wyoming. ; j - - 


Gentlemen: 


, )t , jr 

»■ ■* *. V* 




As per my telephone conversation with your Miss 
Edna L Murphy I am enclosing check in the amount of 
$999. 50 which was returned to the Richland Oil Develop¬ 
ment Company with the statement that Herbert R. Lewis 
was the record title holder and that only he could make ; J 

an application for an extension. ’ f • : 7 ;* r 

i j .Vi 

Mr. Lewis is President of Richland Oil Develop¬ 
ment Company and has been in Canada on business for 
the past several weeks and therefore when the appHca- ^ 1 *' 
tion for renewal came up the writer mailed the Richland 
Oil Development Co. check for said rental and renewal, 
which procedure had been followed in the past, since o 
Herbert R. Lewis has been holding the lease as Trustee: c-sit 
for Richland. ... ;}i > jr 

As Vice President of Richland Oil Development 
Company I am signing the Application for the extension 
of the above captioned oil and gas lease and I am also / " 7 

mailin g, at this time, a copy of this letter and applies- . 
tion to Mr. Lewis who will sign and forward to you im¬ 
mediately. ‘ - Vr * 

1 /- ! 

Approved Herbert R. Lewis- 




Very truly yours : ^ 
Richland Oil Development 
- j Company 
E. J^Praston”;. 


, "ii 


("Exhibit 6 ”) 




This is the first evidence in die record over die signature of Herbert R. Lewis to show dial he knows of 
and approves the application for an extension of the lease. 





(Jt. App. 18, Ex. 7 to Complaint) 
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'’Received, February 11, 
1952, Cheyenne Land 
Office 

Richland Oil Development Company 
214 New Grand Hotel 
Salt Lake City, Utah 

January 31, 1952 


United States Department of the Interior 
Bureau of Land Management 
Land and Survey Office 
Cheyenne, Wyoming 

Oil and Gas Lease 
Serial No. Evanston 021588 

Gentlemen: 

We hereby make application, under Section 15 of the 
Act of August 8th, 1946, for an extension of the above cap¬ 
tioned oil and gas lease, for five year period from February 
1st, 1952. 

Enclosed is check in the amount of $999. 50 to cover 
annual rental from February 1st, 1952 to February 1, 1953. 

This is your authority to transfer the above captioned 
lease from Herbert R. Lewis to Richland Oil Development 
Co. (a Montana corporation). Should this be impossible, 
the lease is to be continued in the name of Herbert R. Lewis 
and a transfer will be made some time in the future. 

/s/ Herbert R. Lewis 

Approved and Accepted: 

Richland Oil Company 

By /s/ E. J. Preston, Vice President 

(Exhibit 7) 

Thereafter, following proceedings in the Department conforming to 
departmental practice; a decision was entered June 30, 1954 (Jt App. 28, 
Ex. 2, Appellant's Motion for Summary Judgment) holding the Murphey 
offer invalid. 

The basis for the holding as set out in this decision was, briefly, as 



follows: 

1 . 


That the letter filed on January 28, 1952 (Jt. App. 

Ex. 2 to Complaint) was a valid and timely 
application for extension of the Lewis lease. 

2. That, although said application was defective, such 
defect could be cured after the expiration date of 
the lease, and after the date of the Murphey offer. 

3. That said application filed January 28, 1952, 
should not have been rejected. 

4. That the Interior Department properly can recog¬ 
nize Preston as agent for Lewis, for the purpose 
of satisfying the requirement of the law that the 
application for extension must be timely filed by 
the record titleholder. 

5. That Preston was agent for Lewis, and acted in 
that capacity in making the application of January 

28, 1952, for extension of the Lewis lease. : 

The decision then,- 

1. Rejected the Murphey offer as invalid, and 

2. Reinstated the Richland application of January 28, 

1952, as a valid application. 

The decision, on the point of Lewis* right to extension of his lease, 
is equivocal. 

As to Murphey, the decision was final. She exhausted her remedy 
by way of administrative proceedings, and then filed this suit in the lower 
Court. 

Answers were filed by the appellees Douglas McKay, Secretary of 
the Interior, and Herbert R. Lewis (Jt. App. pp. 20 and 68). 

The appellant filed her motion for summary judgment (Jt. App. 
p. 25); and similar motions were filed by McKay and Lewis (Jt. App. 
p. 90 and p. 72). 

After hearing, the lower Court granted appellees* motions, and 



entered an order dismissing appellants suit (Jt. App. p. 90). 

From that order this appeal was taken (Jt. App. 91). 

STATUTES AND REGULATIONS INVOLVED 

Statutes and regulations involved are set forth separately in 
Supplement A to this brief. 

STATEMENT OF POINTS 

Appellant asserts that the District Court erred in overruling appel 
lant’s Motion for Summary Judgment and dismissing her Complaint 

Since the lower Court made no findings of fact nor conclusions of 
law to indicate the grounds upon which its order was based, appellant’s 
points must rest on the errors in the Interior Department decision of 
June 30, 1954, and the facts established in the record before the Court 
below. These points are as [follows: 

L The appellant Murphey’s lease offer of February 1, 

1952 (Jt App. p. 11, Ex. 1 to Complaint), entitled her, 
as a matter of law, to a preference right to a lease 
over all others. 

n. A. The decision of the Department of the Interior of 
June 30, 1954 (Ex. 2 to Appellant’s Motion for 
Summary Judgment, Jt App. p. 28), reversing 
the ruling of January 28, 1952 and rejecting the 
Murphey application {Ex. c3 lo Complaint, Jt. 

App. 14) was erroneous, arbitrary and capricious, 
without statutory authority, unwarranted by the 
facts, and in derogation of the rights of the appel¬ 
lant, Murphey. 

B. The decision of January 28, 1952, rejecting the 
Richland Development Company’s application for 
extension of the Lewis lease was a correct legal 


11 
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action. Said decision holds that the application filed 
by the Richland Company cannot be considered because 
Herbert R. Lewis is the record titleholder of the lease, 
and that he is the only one who can make an application 
for an extension. 

HI. The application filed January 28, 1952 was invalid because — 

A. It did not qualify under the requirement of the pertinent 
statute, i. e., it was not made by the ’’record title- 
holder” Lewis. 

B. The representative of a lessee may properly file an 
application for extension, but only on the basis of and 
in accordance with written authority from the lessee. 

No such written authority from Lewis has been offered 
or claimed in this case. 

C. The application filed by the Richland Oil Development 
Company could not be made the act of Lewis by ratifi¬ 
cation, after January 31, 1952, to the detriment of 
Murphey’s intervening right to a lease. No ratification, 
so given, can deprive appellant of her legal status as 
the first qualified applicant for a lease. 


SUMMARY OF ARGUMENT 

The presentation of the appellant’s view of the case falls into four 
principal divisions, and may be summarized as follows: 

L 

When the appellant, Charlotte L. Murphey, accepted the terms of 
the Act of Congress of August 8, 1946 (Title 30, U. S. C., sec. 226) and 
filed her application for a non-competitive oil and gas lease with the 
Department of the Interior on February 1, 1952, offering to lease 2318. 56 
acres of the public lands of the United States in Wyoming, she acquired 
legal status as the ”first qualified applicant, ” and as such she became 


i 


entitled to a lease according to the terms of her offer. 

The land for which she applied was, at the time, "subject to disposi¬ 
tion;” was "not within any known geological structure of a producing oil or 

* 

gas field; ” and the record title thereto was in the United States, free and 
clear of any title or claim other than that of appellant, Murphey. 

n. 

The appellant, McKay, was then and is now the Secretary of the 
Interior, and as such there was reposed in him by Congress the power and 
duty to lease said land to the appellant because of her status as the Tt first 
qualified applicant. " The statute leaves no discretion in appellant Secre¬ 
tary; but only the alternatives of issuing the lease to appellant or withdraw¬ 
ing the land from leasing. 

That instead of issuing the lease to appellant, Murphey, according 
to the terms of her offer, said Secretary, by his subordinates, issued her 
a lease to 320 acres only; and as to the other 1998. 56 acres, declared 
the Murphey offer invalid, and rejected it. This action was erroneous as 
to law, and arbitrary, capricious and without foundation in fact. It 
wrongfully deprived appellant of her status as the first qualified applicant, 
and of her right to such lease. 

m 

That the said erroneous action was achieved in a decision of the 
Department, dated June 30, 1954. In this decision it was ruled, notwith¬ 
standing the Murphey application offer to lease of February 1, 1952, that 
a prior lease to the 1998. 56 acres, held by one Herbert R. Lewis as 
"record titleholder, " should be extended for a term of five years. The 
Lewis lease had by its terms and by statutory limitation expired on January 
31, 1952. The action extending that lease was directly contrary to the 
leasing law (Title 30 U. S. C. sec. 226; Supplement A, p. 1), which 
provides: 

"The record titleholder " of such a lease, "shall be entitled to 
a single extension of the lease. . ." but 

T, No extension shall be granted unless an application therefor 
is filed by the record title holder within a period of 90 days prior to 
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such expiration date. " (Emphasis added.) ; : 

That Lewis, the record titleholder, did not apply for such extension 

within such 90 days, either personally or by qualified attorney-in-fact or 

I ■ 

agent. On the contrary, an application for extension of the Lewis lease r, 
was filed on January 28, 1952, by the Richland Oil Development Co., a 
corporation, a stranger to the record, and such application was initially - 

rejected in a correct and valid decision of the Department also dated 

* 

January 28, 1952 (Ex. 3 to Complaint, Jt. App. p, 14). Following that 
decision no further action was taken respecting the Lewis lease until 
several days after the Murphey lease offer was filed on February 1, 1952. 
Then, on February 8 and February 11, 1952, several letters were filed 
(Ex. 4, 5, 6. and 7 to Complaint, Jt. App. pp. 15, 16, 17 and 18), two of 
which are signed by Lewis (Ex. 6 and 7, Jt. App. pp. 17 and 18). The 

record, even with these letters, fails to establish that the Richland applica- 

** *" ^*»» 

tion was made by that company as agent for Lewis, but on the contrary 
shows that Richland filed the application in its own behalf as the undisclosed 
assignee of the Lewis lease. That such assignment (Ex. 5 to Appellant's 
Motion for Summary Judgment, Jt. App. p. 66) was not executed until 
three months after February 1, 1952, and was not — indeed, could not 

4 ' , r k ^ ^ 

lawfully be — approved by the Department because it was not executed nor 
filed until after the expiration of the Lewis lease, j 

i 

Nevertheless, the Department held that the Richland application was 
a valid application for extension under the law; that Preston, who as vice 

i 

president of Richland, had signed its application, was in fact the agent and 
employee of Lewis in making such application, and that such Richland 

application should be reinstated as of January 28, 1952, and recognized as 

, , * •* 

the act of Lewis. This holding, appellant contends, is* in violation of the 
statute and contrary to the facts of record. j 

Appellant says that the said four letters filed after the Murphey status 
was established, cannot lawfully be given any weight to affect the status and 


i 

i 



rights of Murphey: that even if considered as evidence such statements do 
not tend to prove the existence of a relationship of principal and agent 
between Lewis and Preston; that construing them most unfavorably to 
appellant, they were futile attempts to establish a nunc pro tunc ratification 
by Lewis of the Richland application of January 28, 1952. In none of 
them is claim made that Preston or the Richland Company was at any 
time agent for Lewis to negotiate the extension of his lease. They cannot 
validate the defective application nor the unlawful extension. 

IV. 

That on the basis of the record before the Department of the Interior 
the appellant, Charlotte L. Murphey, is shown to be entitled, as a matter 
of law, to a lease in accordance with the terms of her offer: and 

On the basis of the record before the United States District Court 
for the District of Columbia, that Court erred in overruling appellants 
motion for summary relief; and in dismissing her complaint. 
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ARGUMENT 
POINT NO. I 

The appellant Murphey* s lease offer of February 1, 1952 (Jt. App. 

11, Ex. 1 to Complaint), entitled her, as a matter of law, to a preference 
right to a lease over all others. 

The Murphey lease offer aforesaid, filed in the United States Land 
and Survey Office, on February 1, 1952, is conceded by the Department of 
the Interior to be a proper application because the offer was completed and 
she was awarded a lease for 320 acres of the land listed therein. Said 
320-acre area originally was also included in the Lewis lease but was 
segregated therefrom by assignment to E. J. Preston and another party. 
(Jt. App. 28, Par. 2, Decision of June 30). No extension of the lease as 
to that 320-acre area was requested. 

The chronological summary of facts set forth in Departmental deci¬ 
sion of June 30, 1954, clearly indicates that on February 1, 1952, when the 
Murphey offer was filed, the application for extension of the Lewis lease 
had been rejected. The records of the Department as of February 1, 1952, 
show no grounds as of that date for rejecting the Murphey lease offer as to 
any part of the 2318. 56 acres listed in her offer. Accordingly, on that date 
the entire area in the Murphey offer was "subject to disposition" under the 
meaning of those words as used in the first paragraph of section 226, 

Title 30 U. S. C., (Supplement A, pg. 1). Her offer was then the first and 
only qualified application for a lease of record before the Department of the 
Interior, and she was entitled to a preference right to a lease over all 

others ( McKay v. Wahlenmaier , _App. D.C._). Neither the 

appellee McKay, nor his subordinates, had any legal authority to dislodge 
her from that position in the absence of clear and unequivocal evidence that 
the Departmental records as of February 1, 1952, were erroneous. There 
was no such evidence, and accordingly, the Murphey application was, on 
that date, a valid offer as to all of the 2318.56 acres of land listed in said 
offer. 

Appellant complied in all respects with the requirements of Title 30 
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U.S. C., sec. 226 and was entitled to the rights therein conferred. 

POINT NO. 2 


A. The decision of the Department of the Interior of June 30, 1954, 
reversing the ruling of January 28, 1952, rejecting the Murphey application 
was erroneous, arbitrary and capricious, with statutory authority, unwarrant¬ 
ed by the facts, and in derogation of the rights of the appellant Murphey. It 
asserts, with reference to the Richland application — 

’’The application for renewal was made within the 
statutory period and as required by the regulations. The 
application was not void ab initio but was at most ambigu¬ 
ous. To clarify the possible interpretation of the letter 
that another person or firm was asking for the extension 
in his or its name, the manager wrote the letter of 
January 28, 1952. When it became clear to the manager 
that the extension was to continue in Mr. Lewis’ name 
and had only been requested by his employee, he allowed 
the application. ” 

In reaching the foregoing conclusion, the decision of June 30, 1954, 
construes admitted facts directly contrary to their stated meaning — 

1. The manager’s decision dated January 28, 1952, rejecting the 
Richland application is converted to a mere ’letter of inquiry. ” 

2. The Richland application, filed January 28, 1952, is not void, but 
is ’’ambiguous.” 

3. Preston, who signed said application as Vice President of the 
Richland Oil Development Company, becomes an ’’employee” of 
Lewis. 


4. The Richland application becomes, by attempted ratification, 
nunc pro tunc , a valid application for extension by Lewis, through 
the act of his ’’employee” Preston. 

B* The Departmental decision of January 28, 1952 (Jt. App. 14, 
Ex. 3 to the Complaint) rejecting the Richland Company’s application for 
extension of the Lewis lease was a correct legal action. 
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There is only one criterion by which the action of the Department in 
this case is to be judged, and that is Sec. 226 of Title 30, as amended on 
August 8, 1946, which provides that leasessuch as the Lewis lease may be 
extended, but lays down several conditions precedent to such extension. One 
of these conditions is that TT No extension shall be granted unless an applica¬ 
tion is filed by the record titleholder within a period of 90 days prior to” 
the expiration of the primary 5 year term. 

This clear and direct mandate should not be difficult to understand and 
to follow. The law concerning the rule of interpretation is clear, and needs 
no more than a brief reference: 

1. Every acquisition, holding or disposition of property by the Federal 
Government depends upon the proper exercise of a constitutional grant 
of power. U.15. v. Allegheny County, Pennsylvania, 322 U.S. 174, 

88 L. ed. 1209. 

2. Title to government property can pass only in the manner detailed 
by Congress. U.S. v. Mallery , 53 Fed. Supp. 564. 

3. Where a statute limits a thing to be done in a particular mode, it 
includes negation of any other mode. Raleigh v. Reid, 80 U. S. 269, 

20 L. ed. 570; Paso Robles v. Commissioner Internal Revenue, 

280 U.S. 595, 74 L. ed. 642; Martin v. Commissioner Internal Revenue , 
61 Fed. 2d 942. A statute which is unambiguous and directions which 
are specific cannot be amended by a new regulation or by application 
of a pre-existing but incompatible regulation. Havering v. St. Louis 
Southwestern Railway Co ., 84 Fed. 2d 857. The expression of one 
thing in a statute is the exclusion of any other thing. U.S. v. Arredondo , 
31 U.S. 391, 8 L. ed. 547; Arthur v. Cumming , 91 U.S. 362, 23 L. ed. 
438; New York v. Allen , 84 Fed. 2d 53; Jones v. Crosswell, 60 Fed. 2d 
827; Johnson v. Southern Pacific Company, 196 U.S. 1, 49 L. ed. 363. 


4. No Federal official has the power or right to waive the provisions 
of an Act of Congress. Wilber National Bank of Oneonta v. U. S., 



332 U.S. 380, 92 L. ed. 10, 175 ALH 1075. 


% 

5. Tt When Congress passes an Act empowering administra¬ 
tive agencies to carry on governmental activities, the power 
of those agencies is circumscribed by the authority granted . 

This permits the Courts to participate in law enforcement 
entrusted to administrative bodies only to the extent necess¬ 
ary to protect justiciable individual rights against adminis¬ 
trative action fairly beyond the granted powers. The 
responsibility of determining the limits of statutory grants 
of authority in such instances is a judicial function entrusted 
to the courts by Congress by the statutes establishing courts 
and marking their jurisdiction. Cf. United States v. Morgan, 

307 U. S. 183. This is very far from assuming that the 
courts are charged more than administrators or legislators 
wi,th the protection of the rights of the people... But under 
Article 3, Congress established courts to adjudicate cases 
and controversies as to claims of infringement of individual 
rights whether by unlawful action of private persons or by 
the exertion of unauthorized administrative power." 

(Emphasis added.) Stark v. Wickard , 321 U.S. 288, pg. 310. * 

The statutory requirement that an application for extension of a lease 
must be filed by the record titleholder is a reasonable and necessary prece 
dent to the grant of such extension. Such application involves the acceptance 
by the record titleholder of new obligations to the extent the original lease 
must be modified to comply with the law. It involves a commitment by the 
record titleholder that he is not in default under the original lease terms, 
and that he is qualified to receive an extension lease. The implication in 
the departmental decision of June 30, 1954, that such application is purely 
a ministerial act, which can be fulfilled merely by the bare payment of 
rental for the first year of the extension lease term is clearly wrong. The 
law obviously contemplates that an application for extension, like an applica¬ 
tion for:the original lease, shall be predicated upon a binding commitment 
by the record titleholder to accept the new grant subject to all the terms 
and conditions imposed by law. 

The plain intent of the 1946 act concerning extensions of leases 
follows the general rule of law that whenever an alteration is required in 
the terms of a written contract, the binding consent of the party or parties 


to be charged with such change must be obtained. Unless the record title- 
holder of a lease agrees to be bound to any revision in his original lease 

■ * 

contract, an extension of such contract with material modifications is lack¬ 
ing in mutuality of obligation, and is not a binding contract. * (See Eng v. 
Warfield , 9 A. 539, 67 Md. 246, 1 Am. S.R. 384, 51 C. J.S. 814). 

The only application for extension of the Lewis lease filed within the 
90-day period prescribed by law was a letter dated January 20, 1952, filed 
January 28, 1952 (Jt. App. 13, Ex. 2 to the Complaint) signed "Richland Oil 

Development Company, E. J. Preston, Vice-President.” The application 

C Scot* Tx+u.** / 

was rejected by the Manager of the BLM at Cheyenne, Wyoming, on the 
same date (Jt. App. 14, Ex. 3 to the Complaint). That rejection was held 
improper in the decision of June 30, 1954, on the ground said letter was a 
mere letter of inquiry to clarify an ambiguity in the Richland applicaton. An 
examination of the two exhibits fails to disclose any evidence to justify such 

i . . . . 

interpretation. The Manager T s decision was clear* and unequivocal. It held 

_ I 

the Richland application unacceptable. That judgment cannot be impeached 
from anything contained in the Richland application. Said application states 
" We hereby make application . . . for an extension of the above captioned 
oil and gas lease." (Emphasis added.) The pronoun "we" cannot reasonably 
be construed to mean any identity other than the undersigned "Richland Oil 

Development Company." /_ 

There is nothing in that letter which directly or indirectly indicates 
that Herbert R. Lewis in his private capacity as owner of lease Evanston 
021588, was a party to the application. It is manifestly an application by 
the Richland Oil Development Company in its own interest. That company 
previously was a stranger to the record. There is nothing in the letter which 
is binding upon Lewis in his private capacity. There is nothing in the record, 
even up to the present time, to show that Preston either in his private 


v . , * , 


1. The regulations under which lease extensions were being granted as of February 1,. 1952, recognized that 
an extension lease constituted a change in the original lease contract of sufficient import to discharge a surety 
under a bond filed pursuant to the regulations in 43 CFR sec. 192.100(b). In all such cases, an extension is 
granted only after die record titleholder of die preceding lease submits a new bond or the surety under the old 
bond consents to remain bound under the extension contract. This practice is in accord with the rule set forth 
in U- S. v. Freel. 186 U.S. 309 . 46 L. ed. 1177. 


I 
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capacity, or as a corporate officer (vice-president) of Richland has a power 
of attorney to make any binding commitments whatever for Lewis affecting 
his legal rights as the individual record titleholder of the lease. The appli¬ 
cation, therefore, was of no effect to change the contractual relations between 
Lewis and the United States so as to extend the Lewis lease under authority 
of section 226, Title 30 U. S.C. (Supp. A, page 1). 

Even if Richland was qualified to act as agent for Lewis in his private 
capacity, which is not contended and which it was not, the letter application 
filed January 28, 1952, was not signed by said company as such agent but 
was signed in an assumption of the role of the principal or record titleholder 
of the lease. The representations filed after the Murphey offer, (Jt. App. 

15, 16, 17 and 18, Exhibits 4, 5 and 6 to the Complaint), were filed to cure 
the defect in the original application and were accepted for that purpose; but 
they are, at most, a mere attempted ratification by Lewis of the Richland 
application for extension of his lease. Regardless of the weight which these 
papers might be given if the Murphey application had not been filed, they 
could be of no force and effect against Murphey because they were not filed 
in the Bureau of Land Management within 90 days prior to the expiration of 
the Lewis lease; but were filed after February 1, 1952, the date when the 
Murphey offer became effective and her status was established. 

It is ^onrpri pri as averred in the decision of June 30, 1954, that at the 
time the Lewis lease expired on January 31, 1952, no formal procedures 
were prescribed by regulation, either for an application or the grant of an 
extension. Under the practice prevailing at that time, each was contained 
in a separate paper. If properly executed, such papers taken together 
legally constitute a complete contract. (See Riggs v. United States, 12 Fed. 

2d 85). Furthermore, a contract so executed is of equal dignity with the 
original lease contract. It is the absence of a timely application for exten - 
sion by a record -titleholder or a duly authorized agent for a record-titleholder. 



Upon examination of the record of the Department, as above detailed, 
the rejection of the Murphey lease offer and the invalidation of her status as 



the first qualified applicant for a lease to the acreage here involved was, it 
is respectfully contended, without basis in law or in fact. 
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The decision of January 28, 1952, (Jt. App. p. 14, Ex. 3) rejecting 
the Richland Development Company T s application for extension of the Lewis 
lease was a correct legal action. Said decision holds that the application 
filed by the Richland Company cannot be considered because Herbert R. 
Lewis is the record titleholder of the lease, and that he is the only one who 
can make an application for an extension. 

In the absence of a proper application for extension of the Lewis lease 
filed in the manner and form prescribed in the Act of August 8, 1946 
(Title 30 U.S. C. sec. 226, supra, Supp. A. p. 1), said lease terminated by 
operation of law on January 31, 1952. The land described in that lease 
thereupon automatically became (’subject to disposition” under the first 
above quoted paragraph in said Act. A showing by supplemental papers 
filed after February 1, 1952, to cure a defect in an application for extension 
of said lease filed January 28, 1952, may be acceptable only under ’’that 
principle by which an act done at one time is construed by a fiction of law 
to have been done at some antecedent period. ” (See 27 C. J. S. 1310). 

The doctrine is discussed in the early case of J ohnson v. Jones, et al , 

66 U. S. 210, 17 L. ed. 117, where the court defined the doctrine as follows: 

”It is a legal fiction, invented to promote the ends of 
justice. It is a general rule, that it shall do no wrong to 
strangers. It is applied with vigor between the original 
parties, when justice so requires; but it is never allowed to 
defeat the rights of third persons lawfully acquired. ” 

(Emphasis added.) 

The same principle has been adopted as pail of the public land law 
which provides as follows: 

’’The Secretary of the Interior, or such officer as he 
may designate, is authorized to decide upon principles of 
equity and justice, as recognized in courts of equity, and 
in accordance with regulations to be approved by the 
Secretary of the Interior, consistently with such principles, 
in all cases of suspended entries of public lands. ’’ 

43 U.S. C. sec. 1161. 



"Sections 1161 - 1163 of this title shall be applicable 
to all cases of suspended entries and locations, which have 
arisen in the Bureau of Land Management since the 26th 
day of June 1856, as well as to all cases of a similar kind 
which may hereafter occur . . . where the law has been 
substantially complied with and the error of informality 
arose from ignorance, accident, or mistake which is 
satisfactorily explained, and where the rights of no other 

1164. 

The regulations in 43 C. F. R., Part 107.2 define the cases subject to 
equitable adjudication under the above cited provisions of the code as 
including "all classes of entries," and this definition includes the Murphey 
offer of February 1, 1952. 

This principle was reiterated in a decision dated October 3, 1951, 
A-26319, re Theora A. Gerry and Lexa Oil Corporation (Supp. B. p. 12), 
where the Department held that a lease which has been properly cancelled 
as a matter of law cannot be reinstated after an adverse preference right 
has been established for the involved land. (See also decision of August 20, 
1952, A-26462, re Grace L. Levers and Frances Dale (Jt. App. 47), and 
decision of December 8, 1952, A-26436 re Transco Gas and Oil Corporation 
and Joan Ford (Supp. B, p. 1). 

Accordingly, no extension to the Lewis lease can be lawfully granted 
to the prejudice of Murphey on the basis of any change in the status of the 
application for such extension inserted in the official records after the 
rights of Murphey had been earned. 

The same principle is recognized by the Interior Department in a 
decision dated June 18, 1952, A-26253, in re E. P. Miremont and Jack 
Valentine (Supp. B, p. 5), where reference is made to the regulations 
regarding extension of leases under 43 C. F. R. 192.120, supra. In that 
case it is stated that no particular form is prescribed for an application for 
extension of a noncompetitive lease under the 1946 Act. It was therefore 
held that under an application timely filed by the record titleholder , which 
"plainly shows his desire to continue to hold" the lease, he "was entitled 
to secure" a 5-year extension. A footnote contains a comment referring 


claimant or preemptor are prejudiced, or where there is 
no adverse claim. " (Emphasis added.) 43 U. S. C. sec. 


j 
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to extraneous matters set forth in the application but stating that "it does 
indicate Mr. Mjremont r s" (record owner* s) '"willingness to accept an exten¬ 
sion of the base lease ." (Emphasis added.) 

The foregoing principles are in full force and effect as to non-federal 
contracts in the State of Wyoming. A decision of the Supreme Court of that 
State dated July 22, 1952, in re Wallis v. Bosler , 246 Pac. 2d, p. 777, 
involved a written contract between a brokerage firm and the owner of 
certain lands and leases to list said property for sale. Thereafter, a 
contract was executed between the brokerage firm and a prospective purchas 
er. No written consent to this contract was signed by the owner although 
he did indicate an oral ratification thereof with an amendment which was 
accepted. He later refused performance. The Court cited the Wyoming 
Statute of Frauds wherein it is provided that an agreement shall be void 
unless set forth in writing and subscribed by the party to be charged there¬ 
with where it involves an "agreement or contract for the sale of real estate, 
or the lease thereof, for more than a year." * The Court held that the party 
to be charged must si^, but admitted that this requirement would be satis¬ 
fied if the party to be charged were to authorize another in writing to sign. 
The giving to another parole authority, or an oral ratification would not be 
sufficient. Specific performance of the sales agreement was denied. In the 
case here involved, there is no evidence of any authority either written or 
parole under which Preston was empowered to act as agent for Lewis in 
executing a binding contract of lease or re-loase for a 5-year period. 

The letter-decision of January 28, 1952, rejecting the Richland 
application for extension, was in full accord with established practice in 

1. The Wyoming Statute of Frauds set forth in sec. 5-101. Wyoming Compiled Statutes, 1945, reads as 
follows: 

5.101. "In the following cases every agreement shall be void unless such agreement, or 
some note or memorandum thereof be in writing, and subscribed by the party to be charged 
therewith . . . 

"Fifty - Every agreement or contract for the sale of real estate, or the lease thereof 
for more than one year;" 
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the Interior Department. Said decision was a correct legal action. The 
defect on which that decision was predicated was not correction or before 
January 31, 1952, when the Lewis lease terminated by operation of law. 
There being no other conditions which would preclude issuance of a non¬ 
competitive lease, the land covered by said application automatically became 
available for lease by Murphey, the first qualified applicant on February 1, 
1952. 
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POINT NO. 3 

The Richland application filed January 28, 1952 was invalid because— 

A. It did not qualify under the requirement of the pertinent statute, 
i. e., it was not made by the T, record titleholder" Lewis, but 
was by every legal test the act of the Richland Oil Development 
Company by its Vice President, Preston; and it was not the act 
of a qualified agent of Lewis. 

B. The representative of a lessee may properly file an application 
for extension, but only on the basis of and in accordance with 
written authority from the lessee, of record with the Depart¬ 
ment. No such written authority from Lewis has been offered 
or claimed in this case. 

C. The application filed by the Richland Oil Development Company 
could not be made the act of Lewis by ratification, after 
January 31, 1952, to the detriment of Murphey’s intervening 
right to a lease. No rati^ifaction, so given, can deprive 
appellant of her legal status as the first qualified applicant 

for a lease. 

3 A 

The Richland application filed January 28, 1952, was invalid because 
it did not qualify under the requirement of the pertinent statute, i. e., it 
was not made by the "record titleholder" Lewis, nor by his duly authorized 
agent. 

The requirement in the law that only the record titleholder shall be 
entitled to an extension of a lease is strongly emphasized in the decision 
of June 30, 1954. The decision also recites that the law "prohibits an 
extension of a lease unless application is made therefor by the record 
titleholder within a period of 90 days prior to expiration of the primary 
term of the lease. " Notwithstanding these correct statements of the law, 
the decision holds that the term "titleholder, " as applied to the facts 
herein, does not mean Mr. Herbert R. Lewis, the record owner of the 
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lease, alone, nor is it restricted to a duly appointed agent. It holds in 
effect that a person other than the titleholder or his authorized agent may 
file an application for an extension provided said applicant shall later, 
and after expiration of the lease, have his action adopted by the record 
titleholder as his own act and deed, and for his own benefit. 

The words "record titleholder” cannot lawfully be so interpreted. 

The same term, as used in connection with an application for extension 
of a lease, is also used in the same law in connection with the surrender 
of a lease. In the latter connection the Comptroller General of the 
United States rendered an opinion under date of November 3, 1953, in 
Case No. 116591, T. E. Allen, in which he dealt with this question. 

In the Allen case, the ’’record titleholder” of an oil and gas lease 
from the Secretary of the Interior, denied liability for rental payments 
claimed by the Interior Department. The ground of his denial was that he 
had, through his agent, Charles S. Hill, relinquished said lease as author¬ 
ized by law, and was therefore relieved of any further liability. 

The pertinent part of the Comptroller’s opinion follows: 

”On appeal by the lessee protesting the administra¬ 
tive action finding him indebted to the United States in the 
amount of $1,200 he asserted that on or about the time he 
received the subject lease for execution he executed an 
operating agreement with one Charles S. Hill which agree¬ 
ment contained , among other things, a power of attorney 
authorizing Mr. Hill to represent him in any and all pro¬ 
ceedings incident to said lease ; that the lease was executed 
by him and under date of April 1, 1944, it was forwarded 
by Mr. Hill to the Commissioner General Land Office, 

Washington, D. C., together with a check for $1,200 cover¬ 
ing all rent due prior to the execution of said lease; and 
that thereafter prior to May 1, 1947, when the next rent 
accrued Mr. Hill mailed a letter to the Commissioner, 

General Land Office, relinquishing the lease on behalf of 
the lessee. The carbon copy of the cancellation letter 
forwarded with the appeal is not dated....” 

”. . . under the law in effect at the time the lease 
was executed (30 U. S. C. 187) and until August 8, 1946, 
the lessee, in the discretion of the Secretary of the Interior, 
was authorized at any time to make written relinquishment 
of all rights under his lease and upon acceptance thereof 
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to be relieved of all future obligations under the lease. 
The Mineral Leasing Act was amended by the act of 
August 8, 1946, 60 Stat. 956 (30 U. S. C. 187b) to per¬ 
mit the lessee at any time ’to make and file in the ap¬ 
propriate land office a written relinquishment of all 
rights under any oil or gas lease’ which relinquishment 
’shall be effective as of the date of filing, subject to 
the continued obligation of the lessee and his surety to 
make payment of all accrued rentals and royalties. ’ 

The departmental regulations promulgated pursuant to 
such amendment (43 C. F. R. 192. 160) provide for sur¬ 
render of the lease by the ’ record title holder’ by the 
filing of a relinquishment in the ’proper land office. ’” 

”While the date on which the attempted relinquish¬ 
ment of the lease is not established it appears to be 
generally regarded that such attempt was made after 
August 8, 1946, since the rent for the fourth year did 
not accrue until May 1, 1947. If such be the case, un¬ 
der the express provision of the statute then in effect, 
the relinquishment would not have become effective 
until the date of filing by the record title holder in the 
appropriate land office—in this instance the Cheyenne 
Land Office— and the Secretary of the Interior would 
appear to have no authority to waive such requirements. 
Sheridan Wyoming Coal Company v. Krug, 172 F. 2nd 
282, reversed on other grounds 338 U. S. 621. Even if 
it could be regarded that the filing of the relinquishment 
in the office of the former Commissioner of the General 
Land Office constituted substantial compliance with the 
applicable statutory provisions and regulations such re ¬ 
linquishment could not be regarded as satisfying the 
requirements of the statute and regulations since it was 
not filed by the ’’record title holder” or any attorney in 
fact qualified before the Department to act for him i n the 
matter . It is informally reported that the aforesaid 
operating agreement alleged to have contained the power 
of attorney authorizing Mr. Hill to represent the lessee 
in any and all proceedings incident to the lease was never 
submitted to the Bureau for approval as required by 
43 C. F. R. 92.141 and that there is no other power of 
attorney of record in the Bureau. 

’’Accordingly, you are advised that on the basis of 
the facts now of record, there would appear to be no 
authority of law for relieving the lessee from liability 
for the rent...” (Underscoring added. The text of 
this opinion is at page 27, Supplement B). 
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The regulations, 43 C. F. R. sec. 192.160, cited in the Allen case, 
and 43 C. F. R. sec 192.120, cited in the Murphey case, are alike in that 
both use the same term, ’’record titleholder, ” to identify the person who 
may act to secure the benefit of the regulation. 

The rule laid down in the Allen decision is not only in accord with 
Sec. 226 of Title 30, U. S„ C., and Departmental regulations and decisions, 
but it is a rule of reason which safeguards the United States in dealing 
with lessees; and at the same time protects record titleholders as well as 
applicants for new leases. It creates no hardship upon anyone, and the 
task of executing and filing the prescribed power of attorney presents 
little or no difficulty. If followed it would help to preserve clear and 
unimpeachable title records in public land. 

3-B 

The decision of June 30, 1954 (Ex. 2 to Appellant’s Motion for 
Summary Judgment, JL App. p. 28), asserts that when Preston signed the 
application for extension of January 28, 1952, he ”was indeed acting for 
Mr. Lewis. ” This despite the total failure of the record to show any step 
taken by Lewis to designate Preston his agent for any purpose, by letter, 
formal document, or otherwise. It further asserts that ’It would be 
unreasonable to assume that the Department did not have knowledge that 
Mr. Preston had been acting for his employer, Mr. Lewis, in this in¬ 
stance. ” This process of reasoning is impossible to follow, in the face 
of a record which contains not one word to establish Preston as an 
employee of Lewis; and nothing which indicated that Preston was acting 
for Lewis when he signed the ’Richland application” as vice president of 
the Richland Oil Development Company. Particularly when the Department 
did have knowledge of an affirmative nature, but gave it no weight, that 
in connection with the same lease Mr. Preston had acted in the capacity 
of an assignee, with Lewis as assignor, of 320 acres of land at one time 
included in the Lewis lease (Paragraph 2 of Decision of June 30, 1954, 

Jt. App. 28). Preston’s status aside from this latter instance, was vague 
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and undefined, but resembled that of a lease broker, until January 28, 

1952, when his status as a corporate officer of the Richland Oil Develop¬ 
ment Company was first revealed by the application for extension. When 
that application was signed by Preston he professed to be acting for the 
company, and signed as its vice president; and the application asked for 
extension of the lease on behalf of his company. The company letter filed 
on February 8, 1952 (Ex. 5 to Complaint, Jt. App. p. 16) clearly indicates 
that Preston intended to sign the application as a company officer and 
employee. He writes: "As Vice President. . . I am signing the applica¬ 
tion. . . " and discloses the reason for the manner in which the application 
was filed, i. e., that Lewis was holding title as trustee for Richland. He 
apparently assumed erroneously, that this claim of beneficial interest 
gave the company a right to apply for the extension. 

The Department in its June 30, 1954 decision accepted new repre¬ 
sentations made by Richland and Lewis and filed February 8, 1952, and 
subsequently, as curing an admittedly defective application. It assumed 
to waive the requirement of Section 226, on the basis of such representa¬ 
tions. But an examination of the representations demonstrates that in 
addition to being after the fact and self-serving, they emphasize the 
defect, rather than cure it. Neither the Richland Oil Development Com¬ 
pany nor Preston is identified by Lewis as his agent; nor do either of 
them claim to be. At best, these additional papers indicate an attempt 
by Lewis to effectuate some sort of ratification of the Richland application. 

3-C 

No ratification under the circumstances of this case can deprive 
appellant of her status as the first qualified applicant for a lease. No 
ratification by Lewis after January 31, 1952, however clear and impera¬ 
tive, can have any effect, insofar as the intervening rights of Murphey are 
concerned. See American Jurisprudence, VoL 2, p. 168 (citing U. S. v. 
Heinszen, 206 U. S. 370, 51 L. ed. 109, 11 Ann. Cases, 688) where the 
rule is stated to be: 
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1. "The retroactive efficacy of the act of ratification by the 
principal is subject to this qualification — Namely, ratifica¬ 
tion will not relate back to defeat the intervening rights of 
third persons. " 

2. In the Heinszen case the Supreme Court said (p. 382): 

"That where an agent, without precedent authority, has exer¬ 
cised in the name of a principal a power which the principal 
has the capacity to bestow, the principal may ratify and affirm 
the unauthorized act, and thus retroactively give it validity 
when rights of third persons have not intervened, is so elemen¬ 
tary as to need but statement. " (Emphasis added.) 

In Am. Jur., Vol. 2, "Agency," sec. 222, at p. 177, the ratifica¬ 
tion rule is stated to be: 

"The doctrine is well recognized that in order that an act or con¬ 
tract may be the subject of ratification, there must be some relationship, 
actual or assumed of principal and agent between the person alleged to 
have made such act or contract his own and the party by whom the contract 
was entered into or the act performed Hence the act or contract must 
purport to be done or made at its inception in behalf of the principal; there 
can be no ratification where it appears that the person who performed the 
act or made the contract was not at the time, and did not profess to be, 
acting in behalf of the alleged principal. " 

”. . . It is also held that a contract of purchase made by a person 
in his own name, though intended to be a contract on behalf of a third 
person, but without his authority, cannot be ratified by such third person 
so as to enable him to enforce it. " (Emphasis added) 

,T Even though a contract is entered into or an act done by one as agent 
for another, it cannot form the subject of ratification by a third person. " 

It is respectfully suggested that, certainly as to Murphey, this well 
recognized doctrine fits the facts in this case, viz.: 

There was no relationship between Lewis as principal and 
Richland Company as agent, concerning the application for extension 
filed January 28, 1952, nor did the application as filed purport to be 



31 


an act in behalf of Lewis: and the person (whether Richland 
Company or Preston) who performed the act of applying was not 
at the time, and did not profess to be , acting in behalf of the 
indispensable principal, Lewis. 

Under the cited rudimentary law, Lewis could not, after the expira¬ 
tion date of his lease and the filing of the Murphey lease offer, ratify the 
Richland application. j 

In accepting new representations on behalf of Lewis as evidence & 
that Preston was acting as his agent, the decision of June 30, 1954, des¬ 
pite such well-recognized law, holds that the papers filed after the Lewis 
lease had expired established the feet of agency and that the "relationship 
reverted back to the time that the rental was first paid, two years 
previously by Mr. Preston. " There is no implication in the decision that 
Preston had a power of attorney from Lewis to sign any formal or inform¬ 
al title papers. But the departmental decision, referring to the claim of 
Prestons authority to act as agent, states: "There is much merit in this 
argument especially in the light of the departmental decision of August 
22, 1952, A-26369 (Jt. App. p. 57), re John C. Stewart, where agency 
was established by the Land Office. " 

The Stewart decision does not support the departments stand. In 
that decision, a registered letter was delivered to the proper address and 
the return receipt was signed by the addressee's mother as agent for the 
addressee. The signature was held to be binding on Stewart In another 
decision, on August 15, 1950, A-25798 (Supplement B, p. 17), re Warwick 
M. Downing, the issues involved were substantially identical with the 
Stewart case, i. e., receipt of a notice, sent by registered mail, by an 
agent. There it was held that while the Department would be on sound 
legal ground if no relief was granted Mr. Downing, nevertheless, he was 
held not bound by the notice to his agent. 

Of course, in neither of these cases was "agency established by the 
land office. " The cited opinions merely recognized the effect of Acts of 
Congress relating to registered mail, and the Postal Regulations, refer¬ 
ence to which is made below, and cannot be accepted as justifying the 
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decision. 

The question of registered mail delivery is also discussed in a deci¬ 
sion dated October 17, 1952, B-26551 (Supp. B., p. 20), re Cornell N. 
Shelton. It is there stated that the service of a decision as required by 
the regulation may be actual or constructive, that transmission of a copy 
of the decision by registered mail to the address of record, even though 
the postal service was unable to deliver the document at such address, 
constituted constructive service. 

Clearly, and necessarily, in the foregoing decisions, the Department 
has followed in principle the laws and regulations of the Postal Service 
applicable to delivery of registered mail. Under the Act of October 30, 
1951, 65 Stat. 675, 39 U. S. C., sec. 388(a), whenever the sender of 
registered mail shall so request and pay a proper fee, a receipt shall be 
obtained for such registered mail showing to whom, and when, the same 
was delivered. The Act provides that such receipt ’’shall be returned 
to the sender, and shall be received in the courts as prima facie evidence 
of such delivery. ” Under the Act of July 3, 1948, 62 Stat. 1267, 39 
U. S. C., sec. 245(c), it is provided that by payment of a prescribed fee, 
delivery of registered mail may be ’’restricted to the addressee only, or 
to the addressee or order. ” 

The signature to a receipt for a registered letter as agent has only 
a limited significance. It is not binding on the addressee except as prima 
facie evidence of delivery unless signed by a duly authorized agent. Even 
in the Interior Department practice, an agent so designated would have no 
authority to act in a representative capacity in any other respect. 

Neither could the fact that Preston had made rental payments upon 
the Lewis lease for the fourth and fifth lease years, as referred to in the 
June 30, 1954 decision, create a presumption that either he or the Rich¬ 
land Company possessed any power of attorney or other authority to extend 
the lease for Lewis. Agency for one purpose is not evidence of agency for 
a different purpose. 

The decision of June 30, 1954 also contains a reference to a decision 
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dated December 5, 1952 (Jt. App. 28 at 33, McMorries, A-26512 (Jt 
App. p. 52)), where the Bureau of Land Management permitted a father to 
apply for an extension of time ,not to file^n application for a lease, but to 
return to the Department his daughters executed lease form. There was 
no statutory time limit set for such return. Such application was a minis- 
terial act. Furthermore, the case was adjudicated only in part on the basis 
of the father’s application and also on the basis of other considerations 
with no indication of their relative importance. Like the other cases cited 
to sustain the June 30, 1954, decision, it is not in point and lends no 
authority to the Departmental action. 

It is obvious that the cases cited as authority in the June 30, 1954 
decision do not support it. If anything, they establish that the decision 
cannot be maintained upon any respectable authority. 

In addition to the foregoing, it is urged that one of the most firmly 
established and oldest principles of public land administration is the re¬ 
quirement that no person shall be recognized as authorized to act in connec¬ 
tion with the establishment or modification of public domain rights of any 
other person without written authority binding on his principaL That rule 
is found so often in the regulations and the decisions of the Department 
as to be part of the common law of the Department. It is in accord with a 
principle necessarily required for orderly conduct of public land transac¬ 
tions, i. e., that muniments of title to public lands, like those for privately 
owned lands, should be executed in accordance with rules applicable to the 
recordation of such instruments under state laws. 

The practice which governs the initial applications for noncompetitive 
five-year leases set forth in 43 C. F. R. sec. 192.42,(Supp. A, p. 6,) is 
also in accord with the foregoing principles. To the extent that said 
regulations are not inconsistent with and are supplemental to the regulations 

in 43 C. F. R. sec. 192.120, governing applications for extension, they 

» 

properly should be held to govern such extension applications. Pursuant 
to these principles, a valid application for extension of a lease can be 
signed by an agent only when the record contains a power of attorney under 





34 

which the action of the agent is binding on his principal, and the action of 
the agent must clearly be performed within the intent and purpose of such 
authority. Furthermore, the certainty of a power of attorney should be 
equal to that required for a binding commitment by the record titleholder. 

See Clark v. Graham , 6 Wheat, U. S. 577, 5L. ed. 33^. 

CONCLUSION 

There is one species of title or interest in land which, above all 
others, should be kept clear and unimpeachable; that is the title derived 
by the grantee or lessee of public lands of the United States. In such 
transactions the integrity of the United States is involved. Congress by 
Statute, 30 U. S. Code, sec. 226, laid down a simple and equitable method 
by which the record title holder of a noncompetitive oil and gas lease in 
the public domain might obtain an extension of such lease. In this case the 
record title holder of such a lease, Herbert R. Lewis, did not comply with 
the mandatory requirements of that section, i. e., he did not himself apply 
for the extension within the ninety day period allowed him, nor did any duly 
appointed agent or attorney-in-fact make such application; but an application 
therefor was filed by the Richland Oil Development Company, a corporation, 
and a stranger to the record. The unauthorized application was rejected 
and his lease terminated. After such rejection and termination, the appellant 
Charlotte L. Murphey, as the "first qualified applicant”, filed her offer 
to lease the land formerly embraced in the expired Lewis lease, at a time 
when the title of the United States was clear and the land was open for 
leasing. 

No discretion has been conferred upon the appellee, Douglas McKay, 
by which he might lawfully reject the appellants offer to lease. Neither 
could he lawfully deprive her of her status as the first qualified applicant. 

He did both, by declaring her offer invalid, and by reinstating the rejected 
and illegal application of the Richland Company; and extending the expired 
Lewis lease. Such action was arbitrary, capricious and without authority 
in law or foundation in fact. 
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The record establishing the foregoing was before the United States 
District Court for the District of Columbia in this case; and is now before 
this Cburt. Appellant respectfully says that upon that record the Court 
below committed reversible error in overruling her motion for summary 
judgement and dismissing her complaint. 


Respectfully Submitted, 


John F. Deeds 
James E, Shifflette 
William A. Gallagher 

430 Washington Building 
Washington 5, D. C. 

. C. R. Holland 
P. O. Box 1129 
Rock Springs, Wyoming 


Attorneys for Appellant. 



SUPPLEMENT A 


STATUTES AND REGULATIONS 

The issues here involved are governed by provisions of Section 3 of the 
Act of August 8, 1946, 60 Stat. 951, dealing with oil and gas leases of public 
lands, which amends Section 17 of the Act of February 25, 1920, 41 Stat. 

497, 30 U.S. C. sec. 226, in pertinent part to read as follows: 

’’All lands subject to disposition under this act 
. . . may be leased by the Secretary of the Interior 
. . . when the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under this act shall be 
entitled to a lease of such lands without competitive 
bidding .... Leases issued under this section shall 
be for a primary term of five years and shall continue 
so long thereafter as oil or gas is produced in paying 
quantities. . . ” 

’’Upon the expiration of the primary term of any 
noncompetitive lease maintained in accordance with 
applicable statutory requirements and regulations, the 
record titleholder thereof shall be entitled to a single 
extension of the lease , unless then otherwise provided 
by law, for such lands covered by it as are not on the 
expiration date of the lease within the known geologic 
structure of a producing oil or gas field, or withdrawn 
from leasing .... Such extension shall be for a period 
of 5 years and so long thereafter as oil or gas is pro¬ 
duced in paying quantities and shall be subject to such 
rules and regulations as .are in force at the expiration 
of the initial 5 year term of the lease. No extension 
shall be granted unless an application therefor is filed 
by the record titleholder within a period of 90 days - / 
prior to such expiration date . ” (Emphasis added.) — 

1/ This second paragraph was modified by the Act of July 29, 1954, 68 Stat. 583, one month following 
the June 30, 1954, decision complained of herein. The modification is pertinent here insofar as it 
constitutes a legislative interpretation of the antecedent law; particularly in that by revision of the last 
sentence of the above quoted section, two additional classes of persons have been added to the term 
"record titleholder" so that it now reads as follows: 

"No extension shall be granted, however, unless within a period of ninety days 
prior to such expiration date an application therefor is filed by the record titleholder 
or an assignee whose- assignment has been filed for approval, or an operator whose 
operating agreement has been filed for approval. " (Emphasis added.) 
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The pertinent section of the Administrative Procedures Act (Title 5, 

sec. 1009, U. S. Code) is as follows: 

SECTION 1009. "Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law committed 
to agency discretion - 

"(a) Right of review. 

Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled 
to judicial review thereof. 

"(b) Form and venue of proceedings. 

The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, 
in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory injunction 
or habeas corpus) in any court of competent jurisdiction. 

Agency action shall be subject to judicial review in civil 
or criminal proceedings for judidial enforcement except 
to the extent that prior, adequate, and exclusive oppor¬ 
tunity for such review is provided by law. 

"(c) Acts reviewable. 

Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly re¬ 
viewable shall be subject to review upon the review of 
the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether or 
not there has been presented or determined any application 
for a declaratory order, for any form of reconsideration, 
or (unless the agency otherwise requires by rule and 
provides that the action meanwhile shall be inoperative) 
for an appeal to superior agency authority. 


"(e) Scope of review. 

So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu¬ 
tory provisions, and determine the meaning or 
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applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short 
of statutory right; (4) without observance of pro¬ 
cedure required by law; (5) unsupported jby' sub- ; 
stantial evidence in any case subject to the re¬ 
quirements of sections 1006 and 1007 of this title 
or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted 
by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review 
the whole record or such portions thereof as may 
be cited by any party, and due account shall be 
taken of the rule of prejudicial error. (June 11, 

1946, ch. 324, Sec. 10, 60 Stat. 243.)” 

The public land law which promulgates the rule contended for under 

Points 2B and 3C of this brief provides: 

”The Secretary of the Interior, or such officer as 
he may designate, is authorized to decide upon 
principles of equity and justice, as recognized in 
courts of equity and in accordance with regulations 
to be approved by the Secretary of the Interior, con¬ 
sistently with such principles, in all cases of sus¬ 
pended entries of public lands. ” 

43 U.S.C. Sec. 1161.” 


’’Sections 1161 - 1163 of this title shall be applic¬ 
able to all cases of suspended entries and locations, 
which have arisen in the Bureau of Land Management, 
since the 26th day of June 1856, as well as to all 
cases of a similar kind which may hereafter occur... 
where the law has been substantially complied with 
and the error or informality arose from ignorance, 
accident, or mistake which is satisfactorily explained, 
and where the rights of no other claimant or preemptor 
are prejudiced, or where there is no adverse claim. ” 
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REGULATIONS AND PROCEDURES 

The regulations of the Interior Department in effect February 1, 1952, 
applicable to extension of leases are contained in Circular 1624, issued 
October 28, 1946, 43 C.F.R., 1949 ed., sec. 192.120. These regulations 
provided in pertinent part as follows: 

"The record titleholder of any noncompetitive lease... 
which was issued after the passage of that act" (August 8, 

1946), "maintained in compliance with the law and the 
regulations of this part, by filing his application therefor 
within the period of 90 days prior to the expiration date 
of the lease , may obtain a single extension of the primary 
term of the lease." (Emphasis added.) 

The foregoing regulation is a bare cross-reference to the applicable 
statute. No form of application is prescribed. It is not even stated that 
the application must be in writing. The regulations are silent as to how the 
extension shall be granted. The mandatory requirement of the law that a 
properly filed application for an extension shall entitle the applicant to such 
extension is changed to infer that the grant of the extension is optional with 
the Secretary of the Interior. The actual practice of the Department then 
was the only real guide to proper procedures. Such practice required an 
informal written application and an extension was granted or denied by a 
separate paper signed by the manager of the appropriate local land office. 

The informal procedures then in effect were revised in November 1953. 
A form of application for extension was prescribed and identified as Form 
4-1238, which requires a signature by the record titleholder . As further 
revised December 29, 1954, pursuant to the Act of June 29, 1954, 68 Stat. 
583, the application for extension may now be made by the record titleholder, 
or by an assignee whose assignment has been filed for approval, or by an 
operator whose operating agreement has been filed for approval. Thereafter, 
the form so executed, when signed by a duly authorized official of the 
Interior Department, becomes the grant of an extension. This form has the 
same legal components for a binding contract as the new lease form 4-1158, 
adopted December 5, 1950, prior to February 1, 1952, and used in the 
Murphey offer (Jt. App. 11, Ex. 1 to Complaint). The regulations as now 
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revised read in pertinent part as follows: 

Title 43 C.F.R. (Revised 1954) 

192.120. "Single extension of a noncompetitive lease . 

(a) Under the conditions set out in the following paragraphs 
of this section, the record title holder of any noncompetitive 
lease obtained in accordance with the statutory requirements 
and the regulations in this part of the lease at the expiration 
of the initial five-year term unless then otherwise provided 
by law. An application for such extension may be filed by 
the record title holder of the lease, by an assignee whose 
assignment has been filed for approval, or by an operator 
whose operating agreement has been filed for approval. 

(b) "The application for extension must be filed within 
ninety days before the expiration date of the lease, on 
Form 4-1238 ’Application for Extension of Oil and Gas 
Lease.’ or unofficial copies of that form in current use and 
should be accompanied by the payment of the sixth year’s 
rental, unless previously paid: Provided, That the unofficial 
copies are exact reproductions on one sheet of both sides of 
the official approved one-page form, and are without addi¬ 
tions, omissions, or other changes or advertising. Form 
4-1238 or a valid reproduction of the official form, will 
also constitute approval of the extension when signed by an 
authorized officer. 

(c) ”If during the 90 day period prior to the expira- ^ 
tion date of the lease, the record title holder, assignee or 
operator files an application or request for an extension not 
on the prescribed form or unofficial copies thereof, or fails 
to file the prescribed number of copies, or pay the sixth 
year’s rental, a notice will be issued allowing him 30 days 
to do so. The application will be rejected if such filing or 
payment is not made within the time allowed. 

(d) "Where, upon the expiration of the initial 5-year 
lease term, the leased lands or any part thereof, have been 
withdrawn from leasing, the lease will not be extended as to 
such lands, except that, a withdrawal shall not affect the 
right to an extension if drilling operations were actually 
commenced on the withdrawn lands prior to the effective 
date of the withdrawal and such operations were being 
diligently prosecuted on the expiration date of the lease, or 
if notice of the withdrawal has not been sent by registered 
mail to each lessee to be affected thereby, at least 90 days 
prior to the termination date of the lease. 

(e) "Upon compliance with, and in accordance with, 
the provisions of this section, the lease will be extended, 
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subject to the rules and regulations in force at the expiration 
of the initial term, (1) as to the lands not within the known 
geologic structure of a producing oil or gas field, for a period 
of 5 years, and so long thereafter as oil or gas is produced in 
paying quantities, and (2) as to lands within the known geologic 
structure of a producing oil or gas field, for a period of two 
years and so long thereafter as oil or gas is produced in pay¬ 
ing quantities.’’ [Circ. 1894, 19 F.R. 9277, Dec. 29, 1954] 

The regulations in effect on January 31, 1952, concerning applications 

for new leases contain certain specific requirements applicable to execution 

of such instruments by a representative of the lessee. The pertinent part 

of said regulations reads as follows: 

Title 43 C.F.R. sec. 192.42 (Circ. 1773, Nov. 29, 1950) 

192.42 "Offer to lease, and issuance of lease , (a) To obtain 
a noncompetitive lease, an offer to accept such a lease must 
be made on Form 4-1158, ’Offer and Lease Form’, or on 
unofficial copies of that form in current use, provided that 
the copies are exact reproductions on one page of both sides 
of the official approved one page form, and are without 
additions, omissions, or other changes or advertising, 
except that the copies shall include the following statement 
above the signature of the offeror: ’This form is submitted 
in lieu of official Form 4-1158 and contains all of the pro¬ 
visions thereof as of the date of filing of this offer. ’ In 
addition, the name and address of the printer or other party 
issuing unofficial reproductions of the official form shall be 
printed thereon. Form 4-1158, or a valid reproduction of 
the official form, will also constitute the lease, when 
signed by the manager of the land office. ” 

(e) ’’Each offer, when first filed, shall be accompanied 
by : 

(1) A filing fee of $10 which will be retained as a 
service charge even though the offer should be rejected or 
withdrawn either in whole or in part. 

(2) Full payment of the first year’s rental based on 
the total acreage if known, and if not known, on the basis 
of 40 acres for each smallest legal subdivision. 

(3) Evidence of the authority of the attorney in fact 
or agent to sign the offer and lease, if the offer is signed 
by such an attorney or agent in behalf of the offeror . 

(4) If the offer is signed by an attorney in fact or 
agent for an individual, a statement over the offeror’s 
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signature with respect to citizenship and that the offeror's 
direct and indirect interests in oil and gas leases, applica¬ 
tions and offers therefor in the same state do not exceed 
15,360 chargeable acres .. . 

(g) An offer will be rejected and returned to the 
offeror with any rental paid, and it will confer no priority 
if it is not filled in and accompanied by the payments and 
documents required by the regulations in Parts 191 and 192 
and the instructions printed on the lease form, except that 
where a corporation has previously filed in any land office 
any of the documents required by paragraph (f) of this 
section a reference to that file may be made in lieu of the 
document together with a statement as to any changes 
therein since the document was filed. " (Emphasis added.) 
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SUPPLEMENT B 

i 

UNITED STATES 

I 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 

i 

A-26436 December 8, 1952 

Transco Gas & Oil Corporation : Wyoming 05908, 05952 

Joan Ford : Application for oil and gas lease 

: rejected. 

: Reversed and remanded. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

The Transco Gas & Oil Corporation has appealed to the head of the 
Department from a decision dated October 11, 1951, by the Assistant 
Director of the Bureau of Land Management, which affirmed the action of 
the Manager of the Land and Survey Office at Cheyenne in rejecting the 
appellants application (Wyoming 05908) for a noncompetitive oil and gas 
lease on the E 1/2 E 1/2 sec. 31, T. 26 N., R. 113 W., sixth principal 
meridan, Wyoming. 

The appellant filed its application on April 9, 1951, and submitted 
$80 to cover the filing fee and advance rental. On April 12, 1951, the 
manager notified Transco that its application was being tf held for suspension” 
because the payment was $10 less than the amount required. On April 23, 
1951, Transco paid the additional $10. 

In the meantime, however, Joan Ford on April 9, 1951, had also 
filed an application (Wyoming 05952) for a noncompetitive oil and gas lease 
on the E 1/2 E 1/2 sec. 31, together with other lands. By a notice dated 
April 13, 1951, and received on April 18, 1951, Mrs. Ford was notified 
by the manager that her application was being held for rejection because 
some of the land applied for was either included in outstanding oil and gas 
leases or was "Deeded, Unrestricted Land. ” The manager allowed Mrs. 
Ford 15 days to withdraw the tracts in each unavailable category from her 
application. Mrs. Ford filed a withdrawal of those tracts on April 30, 1951. 
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Her application, as submitted, had included 2, 755. 71 acres. After the 
elimination of the leased and deeded land, the application included 1, 068. 89 
acres. 

On May 28, 1951, the manager rejected Transco T s application on the 
ground that it was not considered as filed until April 23, 1951, the date on 
which the deficiency of $10 was paid, whereas Mrs. Ford’s application 
was filed and the filing fee and advance rental were paid by her on Apirl 9, 
1951. A lease was issued to Mrs. Ford effective July 1, 1951. 

Transco took a timely appeal to the head of the Bureau of Land 
Management; and when the Assistant Director affirmed the manager 1 s 
action, the present appeal to the head of the Department was taken. 

At the time when the Transco and Ford applications were filed, the 
pertinent regulations provided in part as follows: 

"(d) * * * Each offer [application] must be for an area 
of not more than 2, 560 acres, except where the rule of 
approximation applies. 

"(e) Each offer, when first filed, shall be accompanied by: 

"(1) A filing fee of $10 which will be retained as a service 
charge even though the offer should be rejected or withdrawn 
either in whole or in part. 

"(2) Full payment of the first year T s rental based on the 
total acreage if known, and if not known, on the basis of 40 

acres for each smallest legal subdivision. 
****** 

. "(g) An offer will be rejected and returned to the offeror 

with any rental paid, and it will confer no priority if it is not 
filled in and accompanied by the payments and documents re¬ 
quired by the regulations in Parts 191 and 192 and the instruc¬ 
tions printed on the lease form * * *. " (43 CFR 192. 42 (d), (e), 

{g), as amended November 29, 1950, 15 F. R. 8583.) 

Paragraph 9 of the general instructions printed on the lease form 
which the appellant and Mrs. Ford severally submitted as an application 
or offer declared in pertinent part that: 
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"The offer will be rejected and returned to the offeror 
with any rental paid and will afford the applicant no priority 
if: * * * (b) The total acreage exceeds 2, 560 acres * * *. 

(c) The full filing fee and the first year f s rental do not 
accompany the offer * * *. ” 

Under the plain language appearing in the regulations and instructions, 
each of the applications with which we are concerned was obviously defective- 
the Transco application because it was not supported by an adequate re¬ 
mittance and the Ford application because it covered more than 2, 560 acres 
of land. Accordingly, both of the applications were clearly subject to prompt 
rejection. 

However, the manager did not reject either application. Transco 1 s 
application was held in suspension, and Mrs. Ford was allowed 15 days 
within which to eliminate the excess acreage from her application. There¬ 
after, as previously indicated, Transco on April 23, 1951, paid the 
deficiency of $10 in order to bring its tender up to the amount prescribed 
by the regulations; and Mrs. Ford on April 30, 1951, eliminated the excess 
acreage from her application. 

Section 17 of the Mineral Leasing Act (30 U. S. C., 1946 ed., sec. 

226) provides in pertinent part as follows: 

"* * * When the lands to be leased are not within any 
known geological structure of a producing oil or gas Held, the 

i 

person first making application for the lease who is qualified 
to hold a lease * * * shall be entitled to a lease of such lands * * *. ” 
This provision of law is mandatory in nature. If the Secretary (or his 
delegate) decides, in his discretion, to lease such land for oil and gas 
development, he is required by this statutory directive to lease it to the 
first qualified person making a proper application for the lease. Bettle H. 
Reid et ano. , A-26330 (February 4,1952); John F. Deeds et ano. , A-26287 
(June 26, 1952). ! 

i 

Transco, by correcting its application before the application was 
rejected, had a proper application on file as of April 23, 1951. Mrs. Ford 
also corrected her application, but this was not done until April 30, 1951. 

i 

i 

l 
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Therefore, Transco was the first applicant to submit a proper appli¬ 
cation for the land involved in this proceeding. James Des Autels, A-26245 
(November 14, 1951), Adah G. Macauley, A-26419 (September 3, 1952). It 
follows that, unless Transco was disqualified for some reason not apparent 
in this record, it was entitled under the law to receive an oil and gas lease 
on the E 1/2 E 1/2 sec. 31. 

Under these circumstances, the outstanding lease, which purported 
to come into existence as of July 1, 1951, and to confer on Mrs. Ford, 
the junior applicant, oil and gas rights respecting the E 1/2 E 1/2 sec. 31, 
must be regarded as having been issued without authority of law, and, 
indeed, in contravention of the plain statutory mandate. Such an oil and 
gas lease is subject to cancellation. Betjie H. Reid et ano., supra. 

Therefore, pursuant to the authority delegated to me by the Secretary 
of the Interior (sec. 23, Order No. 2509, as revised; 17 F. R. 6794), the 
Assistant Director's decision is reversed and the case is remanded to the 
Bureau of Land Management for further proceedings not inconsistent 
with this decision. 


(Sgd) Mastin G. White 
Solicitor 
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UNITED STATES j 

DEPARTMENT OF THE INTERIOR 

i 

Office of the Secretary 

i 

A-26253 Jane 18, 1952 


E. P. Miremont 
Jack Valentine 


: New Mexico 03329, 03328 
: Las Criices 063024, 063030 

I 

I 

: Applications for preference-right oil and 
: gas leases rejected. 

i 

: Remanded. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

j 

i 

E. P. Miremont and Jack Valentine have appealed to the head of 

1 . * ' 

the Department from a decision dated April 27, 1951, by the Assistant 
Director of the Bureau of Land Management, which rejected their respective 
applications New Mexico 03329 and New Mexico 03328 for non-competitive, 
preference-right oil and gas leases under section 1 of the act of July 29, 

1942 (Ch. 534, 56 Stat 726). The applications, which were based upon 

the applicants* respective leases Las Cruces 063024 and Las Cruces 

! 

063030, were rejected because the lands had been withdrawn from leasing 
by Public Land Order 656, dated August 15, 1950 (15 F. R. 5534). 

i ! 

! 

Mr. Miremont 1 s lease (Las Cruces 063024) was originally issued 
to Mrs. Louise Powell for a term of five years be g inning October 1, 1945, 
and expiring September 30, 1950. On July 22, 1950, Mrs. Powell assigned 
the lease to Mr. Miremont The assignment was filed on August 16, 1950, 
and was approved on September 13, 1950. Two days prior to the filing of 
the assignment—i. e., on August 14, 1950—Mrs. | Powell had filed an appli- 

I - 

cation (New Mexico 03078) for a preference-right lease on the same land 
in accordance with section 1 of the 1942 act On September 8, 1950, Mr. 

•I . 

Miremont filed an application (New Mexico 03329) in his own name for a 
preference-right lease under that section. 

On October 5, 1950, the manager of the land office at Santa Fe, 
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New Mexico, rejected Mrs. PowelTs preference-right application because 
the assignment of her lease to Mr. MLremont had been approved, and she 
no longer had any interest in the land for which she had applied. The 
decision reserved judgment on Mr. Miremont’s application. On January 
19, 1951, Mr. Miremont's application was rejected because all the land 
applied for was included within the area that had been withdrawn from 
leasing by Public Land Order 656 and reserved for the use of the Depart¬ 
ment of the Air Force in connection with a solar observatory. A s stated 
above, the Assistant Director of the Bureau of Land Management affirmed 
this decison. 

Section 1 of the 1942 act provided in pertinent part as follows: 

"That upon the expiration of the five-year term of any non¬ 
competitive oil and gas lease * * *, the record title holder shall 
be entitled to a preference right over others to a new lease for the 
same land * * * if he shall file an application therefor within ninety 
days prior to the date of the expiration of the lease * * *” 

Section 14 of the act of August 8, 1946 (60 Stat 950, 958), repealed 

l 

section 1 of the 1942 act. However, section 15 of the 1946 act stated that: 

TT No repeal or amendment made by this Act shal 1 affect any 
right acquired under the law as it existed prior to such repeal 
or amendment, and such right shall be governed by the law in 
effect at the time of its acquisition; but any person holding a 
lease on the effective date of this A ct may, by filing a state¬ 
ment to that effect, elect to have his lease governed by the 
applicable provisions of this Act instead of by the Jaw in effect 
prior thereto. " 

Section 3 of the 1946 act amended section 17 of the Mineral Leasing 
Act by inserting in it, among other things, a new paragraph on the subject 
of the preferential rights of lease holders. This paragraph reads in pertinent 
part as follows: 

t i 

TT Upon the expiration of the primary term of any non¬ 
competitive oil and gas lease * * * , the record title-holder 
thereof shall be entitled to a single extension of the lease, 
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unless then otherwise provided by law, for Such lands 

covered by it as are not on the expiration date of the lease 

- | . ;• 

♦ * * withdrawn from leasing under this section. * * * No 

. i 

withdrawal shall be effective within the meaning of this 
section until ninety days after notice thereof shall be mailed, 

I 

registered mail, to each lessee to be affected by such with- 

i 

drawaL * * * No extension shall be granted unless an appli¬ 
cation therefor is filed by the record titleholder within a 
period of ninety days prior to such expiration date. * * *" 

i 

(30 U. S. C., 1946 ed., sec. 226.) j 

The regulation concerning the extension of leases provides in part 


that: 


m* * * a withdrawal * * * will prevent an extension only (a) 
if notice thereof was mailed to the lessee by registered mail at 

I 

least 90 days prior to the expiration date of the lease * * *" 

(43 CFR 192.120). j 

It appears that on December 30, 1948, Mrs. Louise Powell, the 

i 

then record titleholder of the lease Las Cruces 063024, sent to the land . 
office a telegram stating her election, in accordance with section 15 of the 
1946 act, to have her lease governed by the applicable provisions of that 
act in lieu of the 1942 act. By a decision dated April 13, 1949, the manager 
of the land office required her to file a written confirmation, of her telegram. 
Mrs. Powell complied by means of a letter dated April 30, 1949, and re- ’ 
ceived in the land office on May 9, 1949. | 

On July 18, 1949, the manager received from Mrs. Powell a letter 
dated May 28, 1949, requesting him to "disregard her election to have her 
lease governed by the applicable provisions of the act of August 8, 1946." 
The manager thereafter apparently regarded her attempted revocation of 

• • . ; i 

the election as effective, for the subsequent proceedings were based on the 
assumption that the lease was subject to the provisions of the 1942 act. 

This assumption, however* was not correct. In a recent depart¬ 
mental decision ( Seaboard Oil Company of Delaware, A-26246, January 18, 
1952), it was held that a lessee who files a statement pursuant to section 15 
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of the 1946 act, electing to have his oil and gas lease governed by the 
applicable provisions of the 1946 act, cannot thereafter revoke such 
election. Accordingly, Mrs. Powell's election remained binding upon her 
and upon her assignee; and the assignee's rights are governed by section 
17 of the Mineral Leasing Act, as amended by the 1946 act. 

The record indicates that no notice of the withdrawal effected by 
Public Land Order 656 was mailed to Mrs. Powell, the lessee, or to 
Mr. Miremont, the assignee, prior to the expiration date of the lease. 
Hence, under the provisions of section 17 of the Mineral Leasing Act, 
as amended in 1946, and of the pertinent departmental regulation, the 
withdrawal could not affect the right to secure an extension of the lease. 

Mr. Miremont, then the record titleholder of the lease, filed his 
application during the 90-day period immediately preceding the expiration 
of the primary term of the base lease. He apparently was entitled to 
obtain an extension of the lease under section 17 of the Mineral Leasing 
Act, as amended in 1946, upon the filing of a timely application. However, 
Mr. Miremont's application was, in terms, an application for a new pre¬ 
ference-right lease under the 1942 act, inasmuch as he was acting on the 
mistaken assumption that his desire to continue to hold the land under an 
oil and gas lease was subject to the provisions of that act. 

The controlling departmental regulation (43 CFR 192.120) does not 
prescribe any particular form to be used in applying for an extension of a 
noncompetitive oil and gas lease under section 17 of the Mineral Leasing 
Act, as amended in 1946. Inasmuch as Mr. Miremont’s application 
plainly shows his desire to continue to hold this land under an oil and gas 
lease for an additional 5-year period, and inasmuch as he apparently was 
entitled to secure a 5-year extension of the base lease upon filing a timely 
application for it, 1 believe that his application should be regarded as being 
in substance and effect, an application for such an extension, although it 
was, in form, an application for a new 5-year preference-right lease 
under the 1942 act (Mr. Miremont's application states that if he is not 
entitled to a preference-right lease, then his application is to be treated 
as notice of election to come under the act of August 8, 1946, and as an 
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■ 
i 
l 

application for an extension of the lease under that act. Since the notice of 

i *■ 

election filed by Mrs. Powell is binding, it is not necessary to pass upon 

, • 

the question of whether such a conditional notice of election would be 
effective to bring the lease under the 1946 act. However, it does indicate 
Mr. Miremont’s willingness to accept an extension of the base lease.). 

i . 

Accordingly, it appears that a 5-year extension of lease Las Cruces 
063024 should have been granted upon the basis of Mr. Miremoni's appli¬ 
cation. ! 

n j- 

An examination of the record indicates that, although the parties 
are different, the facts involved in Mr. Valentine's appeal are similar 
to those involved in Mr. Miremont’s appeal. 

Lease Las Cruces 063030 was originally issued to Reuben W. Gray 
as of September 1, 1945, for a term of five years. On December 30, 1948, 
a telegram was received by the land office from Mr. Gray, indicating that 
he elected to bring his lease under the applicable provisions of the 1946 act. - 

By a decison dated April 13, 1949, the manager of the land office re- 

i . 

quired him to file a written confirmation of the telegram. By a letter 

dated April 30, 1949, received in the land office on May 9, 1949, Mr. Gray 

*; , 

confirmed his previous election. ! ; ; * 

i • 

On July 18, 1949, Mr. Gray filed a letter requesting that his 
election respecting the 1946 act be disregarded. I The further proceedings 
in the case were based on the erroneous assumption that this request was 
effective and that the lease was subject to the provisions of the 1942 act. 
Actually, the attempted revocation of the election was ineffective, and 

i *■ * 

the Gray lease was subject to the provisions of section 17 of the Mineral 
Leasing Act, as amended in 1946. 

i . * 

On June 20, 1950, an assignment of the lease to Ralph Powell was 
approved as of April 1, 1950. On August 14, 1950, Mr. Powell filed an 
application (New Mexico 03082) for a new preference-right lease. 

On August 16, 1950, an application for the approval of the assign- . 

! .. . j * 

ment of the lease to Mr. Valentine was filed. On September 6, 1950, this 

• . i * 

i ... 

assignment was approved effective September 1,; 1950. Mr.: Valentine 
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on September 8, 1950, filed in his own name an application (New Mexico 
03328) for a preference-right lease. 

On October 5, 1950, the manager rejected Mr. Powell’s application, 
on the ground that the approval of the assignment to Mr. Valentine had 
deprived Mr. Powell of his interest in the land. 

On January 19, 1951, Mr. Valentine’s application was rejected, 
because of the withdrawal previously mentioned. 

The pertinent statutory provision (30 U. S. C., 1946 ed., sec. 187a) 
declares that an assignment of an oil and gas lease ’’shall take effect as 
of the first day of the lease month following the date of filing * * Thus, 
the assignment to Mr. Valentine, having been filed in August 1950, could 
not take effect until September 1, 1950. Since the primary term of the 
lease expired on August 31, 1950, Mr. Valentine never became the 
record titleholder of the lease at any time during its primary term, and, 
hence, he never had any standing to submit an application for an extension 
of the lease. Accordingly, no error was committed in the rejection of Mr. 
Valentine’s application. 

However, Mr. Valentine’s assignor, Mr. Powell, had filed a timely 
application for a preference-right lease (which should, as we have seen 
in part I above, have been treated as an application for an extension of 
the base lease). This application was rejected on the theory that the 
approval of the assignment to Mr. Valentine as of September 1, 1950, had 
deprived the assignor of his interest in the lease. 

The premise for the rejection of Mr. Powell’s application was 
unsound. Mr. Powell was the record titleholder of the lease at the time 
when he submitted his application, and he continued to be the record 
titleholder throughout the remainder of the primary term of the lease. In 
submitting his application, he was acting not only for himself, but also for 
any person or persons who might succeed to his interest in the lease. 

As it appears that the base lease qualified for an extension under 
section 17 of the Mineral Leasing Act, as amended in 1946, that Mr. 
Powell’s timely application should, as indicated in part I above, have 
been treated as an application for an extension, and that the Powell appli- 
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cation inured to the benefit of his successor in interest, Mr. Valentine, 


base lease upon Mr. 


it must be concluded that the failure to extend the 
Powell* s application was erroneous. 

No appeal was taken from the erroneous rejection of the Powell 
application on October 5, 1950. However, the record indicates that, 
although a copy of the decision rejecting the Powell application was served 


on Mr. Valentine, who had succeeded to Mr. Powell’s interest in the lease 


and in the application, the language used in that decision mistakenly in- 

i » . ■ ' * 

i • „ 

formed him, in effect, that he, as assignee, was not adversely affected 
by it. Consequently, he had no reason to believe that action adverse to 
himself had been taken until he received a copy of the decision dated 

January 19, 1951, respecting his own application. Mr. Valentine Hied a 

i " 

timely appeal from the later decision. j 

. -* - 

In the circumstances, Mr. Valentine should not be deprived of a 
legal right to an extension of the lease merely because he failed to appeal 

i* 1 * . . ‘ * 

from the erroneous decision of October 5, 1950. i 

■ • j . -• - • •' 

On the whole record, it is believed that corrective action should 
be taken with respect to granting an extension of the lease Las Cruces . 
063030 upon the basis of Mr. Powell’s application. 

i j • ' *’ ' . * 

m I , ■ 

__ i ‘ 

Therefore, pursuant to the authority delegated to the Solicitor by 

the Secretary of the Interior (sec. 23, Order No. 2509; 14 F % R. 307),, 

the decisions below are set aside and the cases are remanded to the 

, 7 

} ' • * - * u. k 

Bureau of Land Management for further proceedings not inconsistent with 

j ■- ■ 

this decision. ! 


(Sgd) Mastin G. White 
Solicitor 


* =1 


.«• 




r• ’ 

* . dt. 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 

A-26319 October 3, 1951 


Theora A. Gerry 
Lexa Oil Corporation 


: Buffalo 039260, Wyoming 04598 

: Applications for reinstatement 
: of oil and gas lease denied. 

: Affirmed. 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 

In these proceedings, appeals were taken to the Director of the 
Bureau of Land Management from a decision dated April 18, 1951, by the 
manager of the Wyoming land and survey office denying the appellants 1 
applications for the reinstatement of oil and gas lease Buffalo 039260 
issued to Theora A. Gerry. In the exercise of the supervisory authority 
of the Secretary of the Interior and pursuant to the oral authorization of 
the Secretary, the cases are being taken up directly without waiting for 
a ruling on the appeals by the Director and subsequent appeals to the head 
of the Department from the Directors decision. ($ee George C. Vournas, 
56 I. D. 390 (1938); Pueblo of San Francisco, 5LD. 483, 494 (1887); 

Union Pacific Coal Company, A-26118 (April 13, 1951).). 

The facts in this case are as foHows: On October 1, 1946, a 5-year 
noncompetitive oil and gas lease was issued to Theora A. Gerry Miss 
Gerry entered into an operating agreement with the Midwest Holding 
Company on April 18, 1949, and shortly thereafter the operating agree¬ 
ment was assigned to the Lexa Oil Corporation. The operating agreement 
and the assignment of the agreement were approved on October 4, 1949. 

On November 21, 1950, Miss Gerry, who remained the record title- 
holder of the lease, received notice by registered mail that the fifth year’s 
rental on the lease (from October 1, 1950, to October 1, 1951) had not been 
paid and that the lease would be canceled without further notice unless the 
delinquent rental were paid within 30 days. No response to the notice 


I 


having been received, the manager of the Wyoming land and survey office 
canceled the lease effective as of 9:00 a. m., January 10, 1951. The 
cancellation was apparently noted on the tract books and the land was 

opened to further oil and gas leasing in accordance with 43 CFR192.43. 

I . 

Oil January 18, 1951, John Snyder filed an application (Wyoming 04598) 

i 

for a lease on the land. 

On February 8, 1951, E. A. Wight, of the Midwest Holding Company, 

i 

informed the manager that Miss Gerry intended to file a protest against 

i *’ 

Mr. Snyder T s application and an application for reinstatement of her 

! 

lease and that it was hoped that no action would be taken toward issuing 

■ 

a lease to Mr. Snyder until the matter could be adjudicated. On February 
19, 1951, John Wight, vice president of Midwest and attorney-in-fact for 

i 

Miss Gerry, and the Lexa Oil Corporation Hied separate applications for 

i 

the reinstatement of the Gerry lease. On February 26, 1951, Miss Gerry 
also filed an application for reinstatement. 

On April 18, the manager of the Wyoming land and survey office 

denied the applications for reinstatement. He stated that his action would 

* 

become final within 30 days after receipt of the decision by Miss Gerry 
and that the right of appeal was allowed. Miss Gerry received a copy 

i 

of the decision on May 2. | 

Thereafter, on May 14, 1951, well within| the 30-day period allow-■ ’ 
ed by the Department’s rules of practice for taking an appeal (43 CFR 22L 64), 
Miss Gerry filed an appeal from the manager’s decision. Subsequently, 
on May 25, Lexa also filed an appeal from the manager's decision. Lexa 
has since supplemented its appeal with a number of letters. 

Despite the pendency of the appeals or even before the appeals were 
filed, the manager issued a lease to Mr. Snyder, on or about May 15, 1951, 
effective as of June 1, 1951. On August 17, 1951, Mr. Snyder designated 
the Ohio Oil Company as his operator on a portion of the lease, and it is 
understood that The Ohio Oil Company has commenced drilling operations. .. 

It also appears that Mr. Snyder has assigned his lease to G. T. Lakey. 

Both Mr. Snyder and Mr. Lakey, acting through counsel, have petitioned 
to intervene in this proceeding and to file an answer to the appeals. .V 
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The essence of the appeals and of the applications for reinstatement 
is that the Secretary of the Interior should, in the exercise of his power 
to do equity, reinstate the Gerry lease because of the equities in favor of 
the appellants. However, before consideration is given to this basic con¬ 
tention, notice will be taken of an assertion by the appellants that the 
Gerry lease was improperly canceled because notice of the proposed can¬ 
cellation had not been sent to Lexa. This assertion is based upon the 
fact that in paragraph 4 of the operating agreement between Miss Gerry 
and Midwest, Miss Gerry appointed Midwest and its assigns her attorney- 
in-fact "with full power and authority to take any such action before the 
Department of the Interior as Lessee might be required to take on request 
* of Contractor [ Midwest] as aforesaid in the name and on behalf of Lessee, 
for the use and benefit of the parties hereto * * *. ” The appellants 
assert that Lexa, as the attorney-in-fact for Miss Gerry, was entitled 
to notice of proposed cancellation of the lease. 

The answer to this contention is to be found in Peterson et al. v. 
Ickes, 151 Fed. (2d) 301 (App. D. C., 1946), cert, denied, 326 U. S. 795. 
In that case, which involved a substantially identical operating agreement, 
including the same power of attorney provision, executed also with the 
Midwest Holding Company, it was held that Midwest was not entitled to 
notice of the proposed cancellation of the oil and gas lease which was the 
subject of the operating agreement. It is clear, therefore, that Lexa was 
not entitled to notice of the proposed cancellation of the Gerry lease. 

The appellants also contend that on September 1, 1950, John Wight, 
as agent for Lexa, did in fact mail a check for the rental to the Wyoming 
land and survey office and that the mailing of the check was in fact a 
delivery to the land and survey office as the Post Office Department is an 
agency of the United States Government. It is sufficient to say that there 
is no record of any rental payment having been received in the land and 
survey office and that the Department has held that the mere mailing of 
a communication to the land office does not constitute a filing of the com¬ 
munication in the land office. See Rena Mae Baker , A-25963 (February 
5, 1951); T. E. Allen, A-26225 (July 31, 1951). 


Turning now to the primary contention of the appellants that the 

. I * 

I 

Gerry lease should be reinstated because of the equities in favor of the 
appellants, we are confronted at the outset with the question whether the 
Secretary of the Interior has the authority to reinstate the lease in the 
circumstances presented in this case. The situation at the time when the 
applications for reinstatement were filed was that the Gerry lease had been 
properly canceled as a matter of law, the land included in the lease had 
been opened to further oil and gas leasing, and Mr. Snyder had filed a 

i 

duly qualified application to lease the land. 

Section 17 of the Mineral Leasing Act, as amended (SOU. S. C., 

1946 ed., sec. 226), provides that ’’the person first making application 
for the lease who is qualified to hold a lease under this Act shall be 
entitled to a lease * * *. " This provision means that if land is to be 
leased at all, it must be leased to the first qualified applicant for the land. 
At the time when Mr. Snyder filed his application, the land was open to 
leasing and the appellants had not yet applied for reinstatement of the 
Gerry lease. Consequently, as the first qualified applicant, he was 
entitled to a lease over any subsequent applicant for the land. It is true 
that the appellants ar e not seeking a new lease on the land but only the 
reinstatement of a lease which had previously been issued to Miss Gerry. 
However, inasmuch as the lease had been validly canceled ana the 
appellants have no legal right to a reinst atement of the lease, it would" 
seem that they stand in no better position as a matter of law than a junior 
applicant for a lease on the land. I t appears therefore that the Secretary 
of the Interior has no authority to grant a reinstatement of the Gerry lease 
in the face of the prefer ence right accorded to Mr. Snyder by section 17 

of the Mineral Leasing Act. £Ld.JLt_4~) 

In view of this conclusion, there is no necessity for discussing the 

equities asserted by the appellants. 


It also appears that there is no necessity for deciding whether Mr. 

■v ^ . 

Snyder’s lease is subject to cancellation because it was issued by the / 

manager during the time allowed for the taking of an appeal from “Ijfe 

his decision of April 18, 1951. Any decision that Mr. Snyder’s lease was > 
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improvident^ issued would not affect the validity of his application for a 
lease. As Mr. Snyder is the first qualified applicant for a lease, if any 
lease is to be issued, a new lease would have to be issued to him. There¬ 
fore, no purpose would be served by canceling his lease, assuming that 
this could be done, and then issuing him a new lease. 

This is not to condone the action of the manager in issuing the lease 
to Mr. Snyder during the running of the appeal period. The action was 
highly irregular and inconsistent with the right of appeal which was extended 
to the appellants by the Department’s rules of practice. However, as the 
manager’s premature action did not and could not deprive the appellants of 
any legal rights which they might have processed, there seems to be no 
necessity for considering the effect of the managers action upon the lease 
that was issued to Mr. Snyder. 

Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), and 
pursuant to the authorization referred to in the first paragraph of this 
decision, the manager’s decision of April 18, 1951, is affirmed. 

(Sgd) W. H. Flanery 
Acting Solicitor 


I 

I 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 

j 

Office of the Secretary i 


A-25798 


August 16, 1950 


Warwick M. Downing 


: Salt Lake City 066007. 


: Application for oil and gas 
: lease rejected. 

j 

* : Reversed and remanded. 

I 

i 

i 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

I 


Warwick M. Downing has appealed to the head of the Department 
from the decision dated September 23, 1949, of the Associate Director of 
the Bureau of Land Management in connection with his application (Salt 
Lake City 066007) for an oil and gas lease under the Mineral Leasing Act 
(30 U. S. C., 1946 ed., sec 181 et seq. ) on sec. 15, T. 23 S., R. 22 E., 
and sec. 31, T. 22 S., R. 23 E., S. L. M., Utah. ! 

i 

Mr. Downing applied for the lease on June 12, 1946. On September 
8, 1948, the lease forms were sent to him by registered mail for execution, 
together with a notice from the manager of the district land offioe at Salt 
Lake City that failure to execute and return the forms, or to pay the balance 
due on the first year’s rental, within 30 days "from notice hereof" would 
"result in the final rejection of the application without further notice. " 

. 

These papers were received in Mr. Downing’s office on September 11, 1948. 
The registry receipt was signed by J. Nelson, the receptionist in the 
applicant’s office. The lease forms were not returned and no additional 

rental payment was made by the applicant, and on February 8, 1949, the 

■ 

manager of the district land office entered an order closing the case. 

On March 21, 1949, Mr. Downing filed with the district land office a 
petition requesting that the order of February 8, 1949, be vacated, that 

i 

lease forms be sent to him again for execution, and that he be permitted to 

i 

pay the balance of the rental due. This petition was denied by the manager 

j 

of the district land office on March 21, 1949, and, on appeal to the head of 

i 
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the Bureau of Land Management, the denial was affirmed by the Associate 
Director of the bureau on September 23, 1949. 

Mr. Downing asserts that it was a long time after the expiration of 
the 30-day period following the delivery to his office of the lease forms 
and notice on September 11, 1948, when he personally received his first 
information regarding the receipt of the lease forms and notice; that he 
was ill and in a hospital at Washington, D. C., on September 11, 1948; 
that his secretary was sick and absent from the office on that day; that 
J. Nelson, the receptionist who signed for the communication from the 
Department, had no authority, express or implied, to sign for registered 
mail addressed to him; and that, in fact, it was not until the early part 
of March 1949 that he learned of the action taken by the manager of the 
district land office on his application. 

The qualified person first making application for an oil and gas lease 
on public land which is not within any known geological structure of a pro¬ 
ducing oil or gas field is entitled to priority over other persons in obtaining 
a lease on such land, without competitive bidding (30 U. S. C., 1946 ed., 
sec. 226), if the land is leased for oil and gas development. He does not, 
however, acquire a vested right to a lease through the making of such 
application, since the determination as to whether the land will or will not 
be leased for oil and gas development is in the discretion of the Secretary 
of the Interior. The applicant acquires only an inchoate right to be offered 
a lease on the land before a lease is offered to a subsequent applicant, if it 
is decided by the Secretary, in the exercise of his discretion, to lease the 
land and action is taken to effectuate the decision. 

Such an offer was made to Mr. Downing in the way best designed to 
reach him--i. e., by registered mail. The offer was received at his address 
by one of his office employees. The Department cannot be expected to know 
the scope of the authority which an applicant for an oil and gas lease has 
granted to each of the persons employed in his office, or to guarantee that 
an applicant’s employees will inform him fully regarding communications 
received from the Department. Consequently, Mr. Downing received all 
that he was entitled to demand under the statute, and , since he did not 


accept the offer within the 30-day period specified in it, the Department 
would be on sound legal ground if, as proposed in the decisions below, Mr. 
Downing 1 s application were to be rejected. ! 

On the other hand, there is no provision in the Mineral Leasing Act 

or in the pertinent departmental regulations which requires, as a matter 

i 

of law, that Mr. Downing 1 s application be rejected because of his failure 
to execute and return the lease forms, and to pay the balance due on the 

i 

rental, within the 30-day period specified by the manager of the district 

i 

land office. 

If Mr. Downing's application were to be rejected, it appears that 
such action would merely have the effect of entitling another person to 

i 

priority respecting a lease on this land. The record in the present pro¬ 
ceeding indicates that at least one other application for an oil and gas 
lease on this land, filed subsequent to the date of Mr. Dowining's applica- 

i 

tion, is presently pending in the district land office, and that, upon the 

i 

rejection of Mr. Downing's application, the other application (or the one 

! 

first in time, if two or more applications from other persons are pending) 
would thereupon attain priority as the first application on file for the land 
involved in this proceeding. As between Mr. Downing and any other 

applicant for an oil and gas lease on this land, there seems to be no par- 

j - 

ticular reason why, in the circumstances reflected by the present record, 

I 

the Department should reject Mr. Downing's application in order to permit 
the other person's junior application to supersede Mr. Downing's senior 
application in connection with the leasing of this land. 

Accordingly, I conclude that, under the circumstances of this case, 

! 

the Department would be justified in waiving the 30-day requirement pre¬ 
viously imposed by the manager of the district land office. This conclusion 

is without prejudice to the imposition of another similar time limit in 

i 

connection with any future offer of a noncompetitive oil and gas lease that 
may be made respecting this land. 

Therefore, in pursuance of the authority delegated to the Solicitor 
by the Secretary of the Interior (section 23, Order NQ 2509; 14 F.R. 307), 

i 

| 

the decision of the Associate Director of the Bureau of Land Management is 
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reversed, the order dated February 8, 1949, of the manager of the district 
land office closing the case is revoked, and the case is remanded to the 
Bureau of Land Management for further action in accordance with this 
decision. 


(Sgd) Mastin G. White 
Solicitor 


UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 

B-26441 October 17, 1952 


Cornell N. Shelton 


: Salt Lake City 064859. 

: Application for oil and gas 
: lease rejected. 


: Appeal dismissed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Cornell N. Shelton has appealed to the head of the Department from 
a decision of the Associate Director of the Bureau of Land Management 
dated October 10, 1949, which affirmed the rejection of Mr. Shelton 1 8 
application under the Mineral Leasing Act (30 U. S. C., 1946 ed., sec. 181 
et seq. ) for an oil and gas lease on certain lands in T. 4 S., Rs. 4 and 5 W., 
U.S.M., Utah. 

The record discloses that a copy of the decision of October 10, 1949, 
was sent by registered mail to the appellant's address as given in his 
application, which was the only address of record in the Department, but 
that it was returned by the Post Office Department marked "Moved, Left 
no address. " 

The rules of practice of the Department in effect on October 10, 1949, 
required that notice of an appeal to the head of the Department from a 
decision of the Director of the Bureau of Land Management must be filed 
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"within 30 days from the date of service of notice of such decision" (43 
CFR 22L 75). (See 17 F. R. 4708, 4895 for the current version of the 
pertinent regulations.). The service upon a party of notice with respect 
to a decision may either be actual or constructive. In the present case, 
the transmission by registered mail of a copy of the Associate Director's 
decision dated October 10, 1949, to the address which the appellant had 
given in his application, and the unsuccessful attempt by the postal service . 
to deliver the document to the appellant at that address, constituted construc¬ 
tive service upon the appellant of notice respecting the unfavorable decision 
of October 10, 1949. 

Mr. Shelton's notice of appeal was not filed until January 10, 1952. 

This was long after the expiration of the 30-day period prescribed in 
43 CFR 221. 75. In explanation of the long delay, the appellant states that 
he did not become aware of the decision until just prior to the filing of his 
appeal; that he had moved on or about January 1, 1947, from the address 
given in his application; that he had advised the Post Office Department 
of his change of address; and that, in any event, employees in "the Salt 
Lake City office" had personal knowledge of the whereabouts of his father 
and of his brother, and could have ascertained the appellant's whereabouts 
from them. 

The explanation given by Mr. Shelton is not sufficient to excuse his 
failure to file a timely appeal to the head of the Department. It was his 
responsibility to see that the office handling his application for an oil and 
gas lease was furnished with a current address at which he could be 
reached for the transaction of business. As the decision of October 10, 1949, 
was sent to the appellant's address of record, the fact that Mr. Shelton did 
not receive it was due entirely to his failure to pay attention to his cause. 

In such a situation, the consequences of Mr. Shelton's neglect must rest on 
him. 

Mr. Shelton's appeal should be dismissed because it was filed too 
late to receive consideration. 
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Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised, 17 
F. R. 6794), the appeal from the decision of the Associate l>irector of the 
Bureau of Land Management dated October 10, 1949, is dismissed. 

(Sgd) Mastin G. White 
Solicitor 


UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 

A-26265 May 27, 1952 


Glen E. Petters 


: Montana 01360. 

: Billings 038418. 

: Application for preference-right 
: oil and gas lease rejected. 

: Affirmed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Glen E. Petters has appealed to the head of the Department from a 
decision dated May 4, 1951, by the Assistant Director of the Bureau of 
Land Management which affirmed the rejection of his application (Montana 
01360) for a preference-right oil and gas lease on the NE-1/4 SW-1/4, 
N-1/2SE-1/4, SE 1/4 SE 1/4 sec. 8. T. 7 S., R. 22E., Montana Princi¬ 
pal meridian. The application was based upon oil and gas lease Billings 
038418, originally issued to Claude E. Wilson. 

Mr. Wilson (Mr. Petters* purported assignor) was granted a home¬ 
stead patent for certain land in Montana, subject to a reservation of the 
mineral deposits to the United States under the act of July 17, 1914^/ 
Subsequently, Mr. Wilson obtained a non-competitive oil and gas lease 
effective October 1, 1945, covering that part of his homestead which was 
1/ 30 U. S. C., 1946 ed., secs. 121-123. 
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not within the known geological structure of a producing oil or gas field. 

i 

Prior to the effective date of the lease, Mr. Wilson undertook to assign 
the lease to Mr. Petters on May 23, 1945. 

The purported assignment was first brought to the attention of the 

I 

Department on October 26, 1949, when the Montana land office, Billings, 
Montana, received from Mr. Petters a letter enclosing the instrument 
and requesting approval of the purported assignment The manager 
replied with a letter dated October 28, 1949, in which he explained that 
Mr. Petters would have to pay a filing fee and furnish information regard¬ 
ing his qualifications to hold the lease. Mr. Petters, in turn, replied 
with a letter received on November 14, 1949, in which he requested 
"Assignment forms" and stated that upon receipt of the forms ,T I will ob¬ 
tain a proper Assignment of Lease from Wilson. " On November 17, 1949, 
the manager wrote to Mr. Petters again, enclosing a copy of the oil and 
gas regulations, directing his attention to the pertinent sections, and 
informing him, among other things, that the purported assignment could 
not be accepted because it had not been filed within the prescribed period. 

The next communication from Mr. Petters with regard to the 
purported assignment was received on September 22, 1950, which was 
only a few days prior to the date on which the base lease expired. 

Mr. Petters referred to the previous submission of "a recorded Assign- 

j 

ment", and stated that he had paid all the rentals during the existence of 
the lease. He enclosed with his letter an application for a preference- 

l 

right oil and gas lease on the land covered by the Wilson lease. 

j 

On November 30, 1950, the manager rejected Mr. Petters* applica¬ 
tion for a preference-right lease, on the ground that he was not the record 
title holder of the base lease. 

On January 2, 1951, Mr. Petters filed an appeal from the manager's 

decision and a renewal of his application for the approval of the purported 

! 

assignment of the Wilson lease to him. The manager's decision was 
affirmed by the Assistant Director in his decision of May 4, 1951. 

I ‘ 

The statutory provision governing this case is the portion of section 
1 of the act of July 29, 1942 (56 Stat. 726), which provides: 


i 
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"That upon the expiration of the five-year term of any 
noncompetitive oil and gas lease, * * * the record title holder 
shall be entitled to a preference right over others to a new lease 
for the same land pursuant to the provisions of section 17 of the - 

act of February 25, 1920, as amended, and under such rules and 
regulations as are then in force, if he shall file an application 
therefor within ninety days prior to the date of the expiration of 
the lease. * * *" 

The primary question involved in this proceeding is whether Mr. 

Petters was "the record title holder" of the Wilson lease at the time when 
Mr. Petters submitted his application for a preference-right lease on the 
land covered by the Wilson lease. The answer to this question turns upon 
the effectiveness of the purported assignment of the lease from Mr. 

Wilson to Mr. Petters on May 23, 1945. 

At the time when the purported assignment was executed, assign¬ 
ments of oil and gas leases were subject to the provisions of section 30 of 
the Mineral Leasing Act of February 25, 1920 (30 U. S. C., 1946 ed., sec. 

187). That section provided in pertinent part that: 

,T No lease * * * shall be assigned * * * except with the 
consent of the Secretary of the Interior. * * *" 

Under the quoted language, the approval or disapproval of a proposed 
assignment was discretionary with the Secretary. 

The Wilson lease contained a provision (par. (p), sec. 2) whereby 
the lessee expressly agreed: 

"Not to assign this lease, or any interest therein, * * * 
except with the consent in writing of the Secretary of the Interior. 

All assignments must be submitted in triplicate within 30 days from 
T7 - 

- Although section 14 of the act of August 8, 1946 (60 Stat. 958), 
repealed section 1 of the 1942 act, as amended, section 15 of the 1946 
act saved all existing rights under the repealed section. As Mr. Wilson’s 
lease was effective October 1, 1945, and as Mr. Wilson did not elect to 
come under the 1946 act, section 1 of the act of July 29, 1942, continued 
to be applicable to the Wilson lease. 
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3 / 

the date of execution * * * . ” — 7 j 

I 

In view of the language used in section 30 of the statute and in the 
Wilson lease, it is clear that the instrument which was executed by Mr. 
Wilson on May 23, 1945 was ineffective under section 30 to operate as an 
assignment of the Wilson lease to Mr. Petters, since it was not consented 

i 

to by the Secretary of the Interior or his representative. Indeed, it was 
not submitted for consideration until long after the law on the subject of 
assignments had been changed by the Congress. 

The Mineral Leasing Act of 1920 was extensively amended by the 
act of August 8, 1946 (60 Stat. 950). Section 7 of the 1946 act amended 

r 

the Mineral Leasing Act of 1920 by adding to it, inter alia, new provisions 
to govern the making of assignments of oil and gas leases. These pro¬ 
visions were incorporated in a new section numbered 30(a), reading in 
pertinent part as follows: 

"Notwithstanding anything to the contrary in section 30 
hereof, any oil or gas lease * * * may be assigned * * * subject 
to final approval by the Secretary * * * to any person or persons 

i 

qualified to own a lease under this Act, and any assignment * * * 

shall take effect as of the first day of the lease month following 

the date of filing in the proper land office of three original executed 

counterparts thereof, together with any required bond and proof 

of the qualification under this Act of the assignees* * * to take 

or hold such lease * * *. The Secretary shall disapprove the 

assignment * * * only for lack of qualification of the assignee * * * 

4/ 

or for lack of sufficient bond * * *. " — 

Although the Secretary 1 s discretionary power with respect to the 
approval or disapproval of assignments was substantially curtailed by the 
provisions of section 30(a), as added to the Mineral Leasing Act in 1946, 

37 ! 

— The inclusion of the quoted provision in the lease was based upon 43 
CFR, 1940 ed., Cum. Supp., 192 42d. However, section 192.42d had, 
prior to the issuance of the Wilson lease, been amended so as to prescribe 
a 90-day period, rather than 30-day period, for the filing of assignments. 
See Circular 1589 (Dec. 12, 1944; 9 F.R. 15005). Even if the Wilson 
lease had provided for a 90-day period, it would have expired long before 
the Wilson-Petters purported assignment was actually submitted for con¬ 
sideration. 

4/ 30U.S.C., 1946 ed., sec. 187a. ! 
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this circumstance does not improve the appellant’s situation regarding 
the Wilson-Petters purported assignment. It is necessary, under the 
plain language of section 30(a), to hold that the purported assignment did 
not take effect prior to the expiration of the Wilson lease. 

It will be noted that an assignment under section 30(a) takes effect 
”as of the first day of the lease month following the date of filin g in the 
proper land office of three original executed counterparts thereof, ” 
together with the necessary supporting papers. In the present case. 
neither the lessee nor the purported assignee filed with the Department 



section 30(a) prior to the expiration of the Wilson lease. — 

It must be concluded that Mr. Petters was not ’’the record title 


holder” of the Wilson lease at any time during the life of that lease. 
Accordingly, Mr. Petters was not eligible under section 1 of the act of 
July 29, 1942, to secure a preference-right lease on the land covered by 
the Wilson lease. It necessarily follows that the rejection of his applica¬ 
tion for such a preference-right lease was correct. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509: 14 F. R. 307), 
the decision of the Assistant Director of the Bureau of Land Management 
is affirmed. 


(Sgd) Mastin G. White 
Solicitor 


— It appears from the record that Mr. Wilson died in March 1949. 
However, Mr. Petters had ample time between the enactment of section 
30(a) and Mr. Wilson’s death in which to secure the execution by Mr. 
Wilson of ”three original executed counterparts” of an assi gnm ent More¬ 
over, even after Mr. Wilson’s death, he could have secured the execution 
of such documents by Mr. Wilson’s heirs or legal representative, and 
filed them in time for the assignment to have been effective prior the 
expiration of the Wilson lease on September 30, 1950. 
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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON 25 | 

Nov. 3, 1953 

B-116591 

i 

The Honorable 

. 

The Secretary of the Interior 
My dear Mr. Secretary: 

Reference is made to your letter of August 10, 1953, with enclosures 
requesting decision whether T. E. Allen, 1300 South Garrison, Denver 14, 
Colorado, is liable for payment of $1,200 representing the fourth and fifth 
years rent under oil and gas lease issued as of May 1, 1944, for 2,400 
acres of land in Wyoming (Cheyenne 068609). 

It appears that on an appeal on behalf of the lessee from a request by 
the Regional Administrator of Region IV demanding payment of the accrued 
rent for the period involved the Assistant Director, Bureau of Land 
Management, in an opinion of January 29, 1951, to said lessee sustained f 
the action of the Regional Administrator subject to the right of appeal to the 
Secretary of the Interior, which was subsequently filed, and that such action 
was sustained in opinions of July 31, 1951, and August 27, 1952, by the 
Solicitor of the Department of the Interior acting under authority delegated 
to him by the Secretary (section 23, Order No. 2509; F.H. 307). 

The facts as reported in your letter, and the enclosures, show that on 
May 1, 1944, oil and gas lease (Cheyenne 068609) was issued to T. E. Allen 
for 2,400 acres of land in Wyoming; that the annual rental charge of $. 25 
per acre or $600 became due for the fourth and fifth lease years on May 1, 

1947, and May 1, 1948, respectively; that registered letters requesting 
payment of the rent were mailed to the lessee at his address of record on 
February 27 and April 14, 1947, but were returned unclaimed; that regis¬ 
tered letter of February 18, 1948, addressed to the lessee demanding 
payment of rental for the lease years beginning May 1, 1947, and May 1, 

1948, was returned unclaimed; and that registered letter of June 24, 1948, 
notifying the lessee of cancellation of the lease for failure to pay the 



accrued rent and of his obligation for the unpaid rent accruing on May 1, 

1947, and May 1, 1948, also was returned unclaimed. 

On appeal by the lessee protesting the administrative action finding 
him indebted to the United States in the amount of $1,200 be asserted that 
on or about the time he received the subject lease for execution he executed 
an operating agreement with one Charles S. Hill which agreement contained, 
among other things, a power of attorney authorizing Mr. Hill to represent 
him in any and all proceedings incident to said lease; that the lease was 
executed by him and under date of April 1, 1944, it was forwarded by 
Mr. Hill to the Commissioner General Land Office, Washington, D. C., 
together with a check for $1,200 covering all rent due prior to the execution 
of said lease; and that thereafter prior to May 1, 1947, when the next rent 
accrued Mr. Hill mailed a letter to the Commissioner, General Land Office, 
relinquishing the lease on behalf of the lessee. The carbon copy of the 
cancellation letter forwarded with the appeal is not dated. 

The aforesaid opinion of January 29, 1951, denied the appeal on the 
ground that the records of the Bureau failed to show that the relinquishment 
was ever received in that office and that in the absence of the receipt of same 
there was no authority to waive unpaid rentals which accrued prior to 
cancellation of the lease. As indicated above, the latter action was affirmed 
on appeal in an opinion of July 31, 1951. Reconsideration again was 
requested on behalf of the lessee on the basis of an undated affidavit by 
Mr. Hill to the effect that the aforesaid relinquishment letter quoted therein 
was mailed to the Commissioner prior to May 1, 1947, and on the basis 
of an affidavit executed on April 25, 1952, by Fred W. Johnson, former 
Commissioner of the General Land Office and Director of Land Management. 
In the latter affidavit the affiant asserts that he had a clear and distinct 
recollection of receiving and reading prior to May 1, 1947, the aforesaid 
relinquishment letter quoted in Mr. Hill T s affidavit and discussing the 
matter with Mr. Hill subsequent to its receipt in the Bureau; that presum¬ 
ably the letter was routed to the Minerals Division for appropriate attention; 
that acceptance of surrenders of non-competitive oil and gas leases was 


routine and perfunctory; that if the surrender letter had not been misplaced 
or lost in the Bureau it would have been accepted and the lease cancelled as 
of the date of its receipt in the Bureau. It is stated in your letter that a 
careful search of the files and records of the Bureau of Land Management 
in Washington and in the land and survey office at Cheyenne (whose jurisdic¬ 
tion includes the land covered by subject lease) has failed to disclose any 
evidence of the receipt of the relinquishment letter. 

As indicated in your letter, the Office of the Commissioner of the 
General Land Office — the office to which the relinquishment is asserted 
to have been mailed — was abolished effective July 16, 1946, and its 
functions transferred to the Bureau of Land Management (11 F. R. 7875, 
7876). Publication of such transfer in the Federal Register constituted 
legal notice of same to the lessee. Federal Crop Insurance v. Merrill, 

332 U.S. 380. Also, as indicated in your letter, under the law in effect at 
the time the lease was executed (30 U. S. C. 187) and until August 8, 1946, 
the lessee, in the discretion of the Secretary of the Interior, was authorized 
at any time to make written relinquishment of all rights under his lease and 
upon acceptance thereof to be relieved of all future; obligations under the 
lease. The Mineral Leasing Act was amended by the act of August 8, 1946, 
60 Stat. 956 (30 U. S. C. 187b) to permit the lessee at any time "to make 
and file in the appropriate land office a written relinquishment of all rights 
under any oil or gas lease" which relinquishment "shallbe effective as of 
the date of filing, subject to the continued obligation of the lessee and his 
surety to make payment of all accrued rentals and royalties." The 
departmental regulations promulgated pursuant to such amendment 
(43 C. F. R. 192.160) provide for surrender of the lease by the "record 
title holder" by the filing of a relinquishment in the T1 proper land office." 

While the date on which the attempted relinquishment of the lease is 
not established it appears to be generally regarded that such attempt was 
made after August 8, 1946, since the rent for the fourth year did not accrue 
until May 1, 1947. If such be the case, under the express provision of the 
statute then in effect, the relinquishment would not have become effective 
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until the date of filing by the record title holder in the appropriate land 
office — in this instance the Cheyenne Land Office — and the Secretary of 
the Interior would appear to have no authority to waive such requirements. 
Sheridan Wyoming Coal Company v. Krug, 172 F. 2nd 232, reversed on 
other grounds 338 U. S. 621. Even if it could be regarded that the filing of 
the relinquishment in the office of the former Commissioner of the General 
Land Office constituted substantial compliance with the applicable statutory 
provisions and regulations such relinquishment could not be regarded as 
satisfying the requirements of the statute and regulations since it was not 
filed by the "record title holder" or any attorney in fact qualified before 
the Department to act for him in the matter. It is informally reported that 
the aforesaid operating agreement alleged to have contained the power of 
attorney authorizing Mr. Hill to represent the lessee in any and all proceed¬ 
ings incident to the lease was never submitted to the Bureau for approval 
as required by 13 C. F. R. 92.141 and that there is no other power of 
attorney of record in the Bureau. 

Accordingly, you are advised that on the basis of the facts now of 
record, there would appear to be no authority of law for relieving the 
lessee from liability for the rent which accrued on May 1, 1947, and 
May 1, 1948, prior to the effective date of cancellation of the lease. 

166 ALR 1391; 32 Am. Jur. Landlord and Tenant, section 841. 

Sincerely yours, 

Frank H. Weitzel 
Acting Comptroller General 
of the United States. 








(i) 

INDEX 

Record 

Page 

Complaint for Mandatory Injunction Against Douglas McKay 
and Others, To Maintain Right Of Plaintiff To Oil And Gas 
Lease Of Public Lands Under 30 U.S.C. 226 .... 98 



Exhibit 1. Appellant's Offer To Lease. 110 

Exhibit 2. Richland Application For Extension . . . 112 

Exhibit 3, Decision Rejecting Richland Application . 113 

Exhibit 4. Supplemental Letter. 114 

Exhibit 5, Supplemental Letter. 115 

Exhibit 6, Supplemental Letter. 116 

Exhibit 8, Decision of April 8, 1952 118 

Motion For Summary Judgment, Appellant Murphey . . . 136 

Exhibits to Motion. 157 

Exhibit 1. Affidavit. 158 

Exhibit 2, Decision of June 30. 1954 . 159 

Exhibit 3-A, Decision in re Greer and O’Rear . . . 167 

Exhibit 3-B, Decision in Armstrong and Dunford . * . . 169 

Exhibit 3-C, Decision in Pauline Trigg.. 174 

Exhibit 3-D, Decision in Levers and Dale .... 177 

Exhibit 3-E, Decision in McMorries. 181 

Exhibit 3-F, Decision in W. A. Rank, Jr. .... 183 

Exhibit 3-G. Decision in John C. Stewart .... 185 

Exhibit 3-H, Decision in Charlotte Murphey .... 190 

Exhibit 4, Act of July 29, 1954 . .... 192 

Exhibit 5, Assignment dated May 12, 1952 .... 195 

Answer of Appellee, Herbert R. Lewis. 199 

Motion For Summary Judgment, Herbert R. Lewis. Appellee. . 204 

Affidavit of Oscar E. Collins In Opposition To Appellant's Motion For 

Summary Judgment. 215 


13 

14 

15 

16 
17 
19 

25 

26 

26 

28 

38 

40 

43 

47 

52 

55 

57 

60 

63 

66 

68 

72 


73 


Indenture of Lease; Lease Dated February 1, 1947 


217 


74 


Exhibit 1, Schedule "A”, Rentals and Royalties . . . 223 84 

Exhibit 2, 30-Day Notice Of Cancellation .... 224 86 

Exhibit 3, Letter. October 25. 1950. Preston to Dept. Interior 225 87 

Exhibit 4, Letter, October 27. Land & Survey Office to Preston 226 87 

Exhibit 5, Letter, December 13, 1950, Preston to Bureau of Land 

Management . 227 88 

Exhibit 6. Voucher. 12-18-50 228 89 


Motion Of The Appellee, Douglas McKay, For Summary Judgment 240 90 

Judgment. 248 90 

Notice of Appeal . 263 91 

Order Directing Transmittal Of Original Docket To The United States 

Court Of Appeals For The District Of Columbia Circuit 264 91 

Order Extending Time For Filing Record In Court Of Appeals 265 92 













1 


JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


98 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Holding a Civil Term. 


Charlotte L. Murphey 
90 K Street, Apt. 2 
Salt Lake City, Utah 

Plaintiff, 

vs. 

Douglas McKay, Secretary of 
the Interior 

Department of the Interior 
Washington, D.C. 

and 

Herbert R. Lewis 
126 North Elmwood Avenue 
Oak Park, Illinois, or 
1609 Roanoke Building 
11 So. LaSalle Street 
Chicago, Illinois, 

and 

Richland Oil Development Co. 

a corporation 
214 New Grand Hotel 
Salt Lake City, Utah, 

Defendants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


C omplaint for Mandatory Injunction, against 
Douglas McKay and others, to maintain right 
of Plaintiff to Oil and Gas Lease of Public 
Lands under 30 U. STC. 226. 


1. The plaintiff, Charlotte L. Murphey, is a citizen of the United 
States and a resident of Utah, residing at 90 K Street, Apartment 2, Salt 
Lake City, Utah, and brings this suit in her own right, as the person 
entitled by law to a five-year non-competitive lease to certain lands in the 




Public Domain, situate in title State of Wyoming, a more particular descrip¬ 
tion of which lands is given in item 2 of her offer to lease, filed February 1, 
1952, attached hereto, marked Exhibit 1, and made a part hereof. 

99 2. The defendant, the Hon. Douglas McKay, is the Secretary of the 

Interior, residing in the District of Columbia, with offices in the Interior 
Department Building in said District, and is sued as the person designated 
by Act of Congress to execute and deliver the aforesaid lease to the plaintiff. 
The law reposing this duty in the defendant McKay is more fully set out in 
paragraph 5, below. 

3. The defendant, Herbert R. Lewis, is a resident of Illinois, with 
offices at 1609 Roanoke Building, 11 South LaSalle Street, Chicago, Illinois. 
He is sued in his own right, as the person named as lessee of a five-year 
non-competitive lease to the portion of the Public Domain involved in this 
suit. The lease was effective beginning on the first day of February 1947, 
and was executed by the Secretary of the Interior in office at that time, 
through his agent in the Interior Department, and was limited to a term of 
five years from that date, to wit, January 31, 1952. This limitation is set 
forth in the lease, and is also fixed by the statute authorizing it. The 
defendant, Lewis, took title under this lease by reason of an assignment, 
approved by the Department of the Interior on October 6, 1947. The lease 
was designated as Evanston No. 021588 by said Department, and will be so 
identified herein. A portion of the lands embraced in said lease comprising 
an area of 320 acres was assigned by Lewis to George W. Snyder and E. J. 
Preston, and was by them assigned to the Multiple Dome Oil Company, and 
is not involved in this complaint. After such assignment, there remained 
to Lewis, as the record titleholder, 1,998.56 acres, which is the land to 
which the plaintiff herein has claim. 

4. The defendant, the Richland Oil Development Company, is a 
corporation of which Herbert R. Lewis is president, and E. J. Preston 
is vice-president, organized under the laws of Montana, with offices at 
214 New Grand Hotel, Salt Lake City, Utah, and elsewhere. This 
defendant is sued as the assignee of the Lewis Lease, (Evanston 021588), 
under an assignment from the defendant Lewis, executed on or about 


May 12, 1952, and filed with the Department of the Interior on the 29th day 
of May 1952, four (4) months after the termination of said lease on 
January 31, 1952. 

5. This action arises under the provisions of the Act of August 8, 
1946 (60 St. L. 951; Ch. 916, Sec. 3; Title 30, U.S. Code, Sec. 226), 
amending the Act of February 25, 1920, 41 Stat. 437, as amended, relating 
to non-competitive oil and gas leases to lands within the public domain of 
the United States, "not within any known geological structure of a producing 
oil or gas field, " as described in the first paragraph of Section 226, 

Title 30, U. S. C., aforesaid. And plaintiff says that the lands in which she 
claims the right to a leasehold interest are lands within the terms of the 
aforesaid Acts of Congress. 

6. Plaintiff avers that the said 1946 Act was for the stated purpose: 
"To promote the development of oil and gas on the public domain and for 
other purposes;" and as such was "designed to stimulate the discovery of 
new petroleum reserves; to promote the development of oil and gas on the 
some 300,000 square miles of potential oil lands of the public domain; to 
grant incentives which will bear as their re wards American leadership in 
industry and world affairs." (Sen. Kept. No. 1392, Comm, on Public 
Lands and Surveys of the Senate; May 29, 1946, to accompany Senate Bill 
1236.) 

7. By the terms of the 1946 Act, the first qualified person making 
application for a lease to public domain lands "not within any known 
geological structure of a producing oil or gas field, " shall , T be entitled to 
a lease of such lands without competitive bidding. " The Act further 
provided, among other things, that such leases should be for a term of 

101 five years, and that the " Record title holder shall be entitled to a single 
extension of the lease. " The Act further provided that " No extension shall 
be granted unless an application therefor is filed by the record titleholder 
within a period of ninety days prior to" the expiration of the primary five- 
year lease, and that only one such extension may be granted. 

8. The lease of the defendant, Herbert R. Lewis, (Evanston 021588), 
expired by reason of the terms of the statute on the thirty-first day of 


January 1952, at the end of the primary five-year period for which it had 
been issued because Lewis, "the record titleholder” failed and neglected to 
file an application for an extension of said lease within the ninety days 
prior to the expiration. By reason of such failure, the said lands became 
eligible for lease by any qualified person; and the plaintiff, on February 1, 

i 

1952, filed with the proper officer of the Bureau of Land Management, 
Department of the Interior, her offer to lease 2,318. 56 acres (including 
1,998.56 acres of the land included in lease Evanston 021588 at the expira¬ 
tion of its primary term), and paid, as required by law and regulations, the 
first year’s rental and filing fee in the sum of $1,169. 50. A copy of said 
application as filed is attached hereto, marked Exhibit 1, and made a part 
hereof. And on April 17, 1952, the said offer was signed by a duly author¬ 
ized officer of the United States, on behalf of the United States of America, 
under the words; "A lease for the lands described in Item 3 above is hereby 
issued, subject to the provisions of the offer and on the reverse side hereof. 
The lease thus issued was for 320 acres of the 2,318.56 applied for, 
although plaintiff was then and there entitled to the full acreage applied for. 

9. And plaintiff says, that notwithstanding the clear and mandatory 
provisions of the Act of Congress relating to the extension of primary 
102 leases, set forth above, the following events took place, as the result of 
which the right, title, and interest of the plaintiff acquired under the Act 
aforesaid, were nullified, denied, and evaded. 

A. On January 28, 1952, three days before the expiration of lease 
Evanston 021588 , the Richland Oil Development Company, a Montana 
corporation, filed with the office of the Bureau of Land Management of the 
Department of the Interior, at Cheyenne, Wyoming, a letter over the 
signature of E. J. Preston, as Vice President of said corporation, asking 
on behalf of that company, that the lease (Evanston 021588), be extended 
for the statutory term of five years. A copy of said letter is attached, 
marked Exhibit 2, and made a part hereof. 

B. On the same day, January 28, 1952, the aforesaid application 
was rejected, by letter from the Interior Department, addressed to the 
Richland Oil Development Company, in which that company was informed 


that Herbert R. Lewis was the record titleholder of lease Evanston 021588, 
and that the record titleholder was the only one who could make such 
application. A copy of this letter is attached, marked Exhibit 3, and made 
a part hereof. The official case record for Evanston 021588, contains no 
evidence showing that any application was filed by Herbert R. Lewis as 
required by law on or before January 31, 1952. 

C. On February 1, 1952, the Lewis lease having expired by operation 
of law, the plaintiff herein, Charlotte L. Murphey, filed with the aforesaid 
Bureau, her offer as above stated, which was assigned serial number 
Wyoming 012547. A copy of this is attached, marked Exhibit 1, and made 

a part hereof, as stated in paragraph 8 above. 

D. On February 8, 1952, another letter asking for extension of 
Evanston 021588 was filed, not signed by Lewis, over the subscription, 
’’Herbert R. Lewis, by E. J. Preston” and’’Approved, Richland Oil 
Company, by E. J. Preston, Vice-President.” This letter further asked 

103 that the lease be transferred to the ’’Richland Oil Company. ” On the same 
day, a letter (on the letterhead of the Richland Oil Development Company) 
was filed which letter states that Herbert R. Lewis is president of the 
Richland Oil Development Company; that Lewis is then in Canada; and that 
Lewis has been holding the lease as trustee for Richland. Copies of these 

i 

two letters are attached, marked Exhibits 4 and 5, respectively, and made 
a part hereof. 

E. On February 11, 1952, two letters were filed on the Oil Company 
Stationery. One (Exhibit 6), was mailed from Edmonston, Alberta, Canada, 
on February 9, 1952, and is signed ’’Richland Oil Development Company 

by E. J. Preston, ” and is ’’approved” by Herbert R. Lewis. Its text is 
identical with Exhibit 5. The second is signed by Herbert R. Lewis, on the 
letterhead of the Oil Company, and its text is identical with Exhibit 4 
hereto. It is dated January 31, 1952, but bears file mark of February 11, 
1952. This is the only application for extension actually signed by said 
Lewis. It is attached, marked Exhibit 7, and made a part hereof. 

F. On April 8, 1952, the Manager of the Land and Survey Office of 
the Bureau of Land Management, Department of the Interior, at Cheyenne, 
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Wyoming, ruled that a timely application for extension of the Lewis lease. 
(Evanston 021588), had been filed; and granted Lewis an extension of that 
lease for a further term of five years beginning on February 1, 1952. A 
copy of such extenson is attached, marked Exhibit 8, and made a part 
hereof. And plaintiff avers that such ruling and extension was in contraven¬ 
tion of the Act of Congress above referred to, and in derogation of the rights 
of the plaintiff. 

G. On April 17, 1952, the said Manager executed a lease to 
Charlotte L. Murphey, plaintiff, for a five-year term to begin May 1, 1952, 
which lease covered only 320 acres of the land for which she had made her 
offer; the said Manager excluded from the lease to plaintiff the land, 
consisting of 1,998.56 acres, covered by the Lewis lease, (Evanston 
021588), at the time of its expiration, which had been included in plaintiff T s 

104 offer. And plaintiff says that the exclusion of said 1,998. 56 acres was in 
violation of law, and in violation of the plaintiff’s right to a lease to such 
land in preference to any other person or corporation whatsoever. 

H. On May 14, 1952, plaintiff, Charlotte L. Murphey, within thirty 
(30) Jays after notice thereof, filed an appeal from the said action of the 
Manager described in sub-paragraphs F and G above. A copy of this 
appeal was served upon said Lewis by registered mail; and said Lewis 
appeared by counsel, and on July 11, 1952, filed his brief in opposition to 
said appeal. 

I. On December 20, 1952, the Assistant Director of the Bureau of 
Land Management of the Department of the Interior, in the appeal of the 
plaintiff aforementioned, affirmed the ruling of the Manager described in 
sub-paragraphs F and G, above, and rejected plaintiff’s offer as to the 
1,998.56 acres of land covered by the expired Lewis lease, (Evanston 
021588). In so doing, the Assistant Director held that the application for 
extension filed on January 28, 1952, by the Richland Oil Development 
Company (Exhibit 2, hereto) was not accompanied by any evidence of 
authority to the Richland Oil Development Company to act on behalf of 
Lewis; but that such omission was not fatal to the application, but was a 
curable defect. He further held that the so-called ’’curable defect” was 
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cured by Lewis by the letters filed on February 11, 1952, (Exhibits 6 and 
7). And plaintiff says that such action by said Assistant Director was 
contrary to law, and not supported by the facts, and was in violation of the 
Act of Congress above-referred to, and in derogation of the rights of 
plaintiff; and that the said letter (Exhibit 6) as appears on its face, was the 
application of the Richland Oil Development Company, signed in its behalf 
by E. J. Ifreston, its vice-president, for an extension of the Lewis lease. 
In this letter, Preston says that M Herbert R. Lewis has been holding the 
lease as Trustee for Richland, " and that T, As vice president of the Richland 
Oil Development Company” E. J. Preston is "signing the application for 
the extension." This letter also carries the words "Approved, Herbert R. 

105 Lewis , " the name being apparently in the handwriting of the lessee 

Herbert R. Lewis, showing his approval of the oil company 1 s application, 
and confirming the fact that he is trustee for the oil company. The letter 
(Exhibit 7), is an attempt by Lewis, belatedly, to adopt the application of 
the Oil Company, (Exhibit 4), filed February 8, 1952, as his own. Both 
were filed too late. There is nothing in these letters, in law or in fact, 
which could cure the record made by the filing of the January 28th applica¬ 
tion by the oil company. 

J. On January 2, 1953, the plaintiff, Charlotte L. Murphey, filed 
an appeal to the Secretary of the Interior, defendant herein, from the 
ruling of the Assistant Director of the Bureau of Land Management, referr¬ 
ed to in sub-paragraph I, above. 

K. On April 2, 1953, the Assistant Director of the Bureau of Land 
Management revoked the decision of December 20, 1952, above referred 
to, and held that the application for extension of the Lewis lease, filed on 
January 28, 1952, could not be accepted as an application for an extension 
by the record titleholder, Lewis , even though Lewis had, on February 11, 
1952, attempted to ratify such application by the letters, (Exhibits 6 and 7). 
He found the extension of the Lewis lease to be null and void. 

L. On May 14, 1953, Lewis filed notice of appeal from the foregoing 
ruling; and the plaintiff, Charlotte L. Murphey, also appeared through 
counsel in opposition thereto. 
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M. On June 30, 1954, a decision on such appeal was rendered by 

the Acting Deputy Solicitor of the Department of the Interior, acting pursuant 
to authority delegated by the Secretary of the Interior (Sec. 23, Order 
No. 2509, as revised), and in such decision held, insofar as the rights of 
the plaintiff were concerned: 

a. That the application filed on January 28, 1952, 

(Exhibit 2) was a valid application for renewal. 

b. That the rejection of said application, by decision 
of the Assistant Director, Bureau of Land Management, 

106 dated April 2, 1953 (see sub-paragraph K above), was in 
error. 

c. That the ruling of the Manager of the Land and 
Survey Office, at Cheyenne, Wyoming, on April 8, 1952 
(see sub-paragraph F above), was correct. 

d. That the revocation of the Lewis lease should be 
withdrawn. 

e. That the application of Charlotte L. Murphey for 
a lease (Exhibit 1) was invalid, and should be denied, 
insofar as the acreage covered by the Lewis lease was 
concerned. 

N. On July 22, 1954, attorneys John F. Deeds and James E. 

Shifflette, as local counsel for Charlotte L. Murphey, plaintiff, petitioned 
for reconsideration of the decision last described above, and for exercise 
by the defendant, Douglas McKay, of his supervisory authority as Secretary 
of the Interior, to consider the matter and to grant the plaintiff the lease 

to which she was entitled by law. 

O. On August 3, 1954, the July 22 petition was denied; which denial 
exhausted all recourse for relief available to plaintiff before said Depart¬ 
ment of the Interior; and plaintiff is advised, and believes, and therefore 
avers, that there is no other action or proceeding whereby she may obtain 
the relief to which she is entitled except by way of this petition in this 
Honorable Court. 
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10. And the plaintiff says that the record titleholder of the lease, 
Evanston 021588, during the ninety-day period here involved, prior to and 
including January 31, 1952, was Herbert R. Lewis; that said Herbert R. 
Lewis made no application for extension of said lease; that under the Act of 
Congress it was mandatory that he, as record titleliplder, should make such 
application; that application by an agent on his behalf (during the ninety days 
prior to the termination of the five-year primary term of the lease) would 
107 be ineffective under the law; that the application of January 28, 1952, was 
not and did not purport to be an application by Lewis, nor by any agent for 
Lewis, but on its face it is the application of the Richland Oil Development 
Company for such extension. As such, it was properly rejected by the 
Manager of the Land and Survey Office of the Bureau of land Management 
of the Department of the Interior, on January 28, 1952; that the action of 
E. J. Preston as vice-president of the Richland Oil Development Company, 
a corporation, and of the oil company itself, in attempting on January 28, 
February 8, and February 11, 1952, to procure an extension of the lease 
by filing the so-called applications for extension, were each invalid and 
ineffective as applications on behalf of Lewis, as record titleholder; that 
after the expiration of the Lewis lease on January 31, 1952, there was no 
action that Lewis could take which would revive the lease, either directly 
himself or through an agent, or by way of ratification, since such action 
would only be effective as of the date the action was taken; and could not 
be allowed any legal effect in derogation of the rights of the plaintiff herein, 
who had on February 1, 1952, made legal and proper application for a lease 
to the lands theretofore tied up by the Lewis lease, and by reason of such 
application had acquired priority rights which could not be abrogated by 
later action on the part of Lewis or his agents. Plaintiff is advised, and 
believes, and therefore avers, that the Secretary of the Interior has no 
authority to waive the mandatory provisions of the law, especially where 
such waiver would injuriously affect plaintiff T s rights, and the decision in 
this case is tantamount to waiving the requirement that; "No extension shall 
be granted unless an application therefor is filed by the record titleholder 
within a period of ninety days prior to" the expiration of the primary 


i 
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five-year lease. 

WHEREFORE, the Plaintiff prays: 

1. That appropriate process issue against the defendants and each of 
them, requiring them to answer this petition. 

2. That an injunction, pendente lite, be entered enjoining the defend¬ 
ants and each of them from transferring, assigning, approving any 
assignment, and/or in any manner dealing with the lands or any interest 
in the lands described herein, as to which the plaintiff claims the right to 
a lease. 

3. That a final mandatory injunction be entered herein, directing the 
defendant Douglas McKay to execute a lease to the plaintiff, Charlotte L. 
Murphey, in accordance with the terms of item two (2) in her application 
as filed February 1, 1952, and as shown by Exhibit 1 hereto. 

4. That a summary judgment be entered herein in favor of the 
plaintiff. 

/s/ Charlotte R. Murphey 

/s/ John F. Deeds 
/s/ James E. Shifflette 
/s/ William A. Gallagher 
Attorneys for the Plaintiff*** 

CITY AND COUNTY OF San Francisco 
STATE OF California SS 

I, Charlotte L. Murphey, solemnly swear that I have read the fore¬ 
going complaint by me subscribed, and know the contents thereof, and that 
the same is true. 

/s/ Charlotte 1*. Murphey 
109 Subscribed and sworn to before me, a Notary Public, in and for the 

City and County of San Francisco, State of California, this 25th day of 
August 1954. 

/s/ Wilda Haehl 
N otary Public 

My Commission Expires January 4, 1956. 
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110 (Exhibit I) 

Form No. 4-1158, Second Edition. This form must not be filed after 
August 31, 1952 

Received Bureau of Land Managment, Land and Survey Office, February 1, 
1952, Cheyenne, Wyo. 9:00 A.M. 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Serial No. 012547 
Receipt No. 31963 

OFFER TO LEASE AND LEASE FOR OIL AND GAS 
(Sec. 17 Noncompetitive 5-Year Public Domain Lease) 

This offer will be rejected and returned to the offeror and will afford 
the offeror no priority if it is not pr operly filled in and executed or if it is 
not accompanied by the required documents or payments. See Item 9 of 
General Instructions. * * * 

1. Mrs. Charlotte L. Murphey (Ch. 1169.50) 

P. O. Address: 90 K Street, Apartment 2, Salt Lake City 3, Utah, hereby 
offers to lease all or any of the lands described in item 2 that are available 
for lease, pursuant and subject to the terms and provisions of the act of 
February 25, 1920 (41 Stat. 437, 30 U. S. C. sec. 181), as amended, here¬ 
inafter referred to as the act, and to all reasonable regulations of the 
Secretary of the Interior now or hereafter in force, when not inconsistent 
with any express and specific provisions herein, which are made a part 
hereof. 

2. Land Requested . 

(State) Wyoming (County) Lincoln 

T. 24 N. R. 115 W., 6th P. Meridian 

sec. 5, Lots 1, 2, 3, 10, 11, SE 1/4, E 1/2, SW 1/4 

sec. 8 E 1/2, E 1/2 W 1/2 

sec. 9 S 1/2 

sec. 20 E 1/2 

Sec. 29, E 1/2 
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T. 25 N., R. 115 W. 
sec. 26, E 1/2 SE 1/4 

sec. 35, # 1/2 Total Area 2318. 56 Acres (CK) 

3. Land Included in Lease 

(State) Wyoming (County) Lincoln 
T. 24 N., R. 115 W., 6th P. Meridian 
sec. 9, S 1/2; 

Total Area: 320 Acres 
Rental retained $160.00 

4. Amount remitted: Filing fee $10, Rental $1159.50. Total $1169.50 
($999.50 Surplus WFS) 

5. Undersigned certifies as follows: 

(a) Offeror is a citizen of the United States. Native Born: X 

(b) Offeror's other interests, direct and indirect in oil and gas leases 
and applications or offers therefor in the same State do not exceed 15,360 
chargeable acres, (c) Offeror accepts as a part of this lease, to the extent 
applicable, the Reclamation, and Forest stipulations provided for in 43 
CFR 191.6. (d) Offeror is 21 years of age or over (or if a corporation 

or other legal entity, is duly qualified as shown by statements made or 
referred to herein), (e) Offeror has described all surveyed lands by legal 
subdivisions and unsurveyed lands by metes and bounds, and further states 
that there are no settlers or unsurveyed lands described herein. 

6. Offeror's signature to this offer shall also constitute offeror's signature 
to, and acceptance of, this lease and any amendment thereto that may cover 
any land described in this offer open to lease application at the time the 
offer was filed but omitted from this lease for any reason, or signature to, 
or acceptance of, any separate lease for such land. The offeror further 
agrees that (a) this offer cannot be withdrawn, either in whole or in part, 
unless the withdrawal is received by the land office before this lease, an 
amendment to this lease, or a separate lease, whichever covers the land 
described in the withdrawal, has been signed in behalf of the United States, 
and (b) this offer and lease shall apply only to lands not within a known 
geologic structure of a producing oil or gas field at the time the offer is filed. 
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7. It is hereby certified that the statements made herein are true, complete 

\ i 

and correct to the best of offeror's knowledge and belief, and are made in 
good faith. \ 

IN WITNESS WHEREOF, Offeror has dulyvexecuted this instrument 
this 31st day of January 1952. 

Witnesses: 

J. R. Bowen, Salt Lake City, Utah 

l 

B. W. Smedley, Rock Springs, Wyo. 

j 

Lessee signature: /s/ Charlotte L. Murphey 

i 

A lease for the lands described in item 3 above is hereby issued, 
subject to the provisions of the offer and on the reverse side hereof. 

THE UNITED STATES OF AMERICA 
/s/ Leroy T. Williams (Apr. 17, 1952) 

i 

Manager, Land and Survey Office 

! 

Effective date of lease May 1 - 1952 

i 

i 

18 U. S. C. sec. 1001 makes it a crime for any person knowingly and will- 

i 

fully to make to any Department or agency of the United States any false, 

i 

fictitious or fraudulent statements or representations as to any matter 

i 

within its jurisdiction. 




112 (Exhibit 2) 


[Received January 28, 1952, Bureau of Land Manage¬ 
ment, Land & Survey Office, Cheyenne, Wyoming] 

RICHLAND OIL DEVELOPMENT CO. 

(OF MONTANA) 




*** 


January 20, 1952 

j 

Please Address Your Reply to: 

j 

214 New Grand Hotel 
Salt Lake City, Utah 

f 

United States Department of the Interior 
Bureau of Land Management j 

Land & Survey Office 
box 578 

Cheyenne, Wyoming 

■ 

i 

i 

i 

i 
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T. 25 N., R. 115 W. 
sec. 26, E 1/2 SE 1/4 

sec. 35, # 1/2 Total Area 2318. 56 Acres (CK) 

3. Land Included in Lease 

(State) Wyoming (County) Lincoln 
T. 24 N., R. 115 W., 6th P. Meridian 
sec. 9, S 1/2; 

Total Area: 320 Acres 
Rental retained $160.00 

4. Amount remitted: Filing fee $10, Rental $1159. 50. Total $1169. 50 
($999.50 Surplus WFS) 

5. Undersigned certifies as follows: 

(a) Offeror is a citizen of the United States. Native Born: X 

(b) Offeror's other interests, direct and indirect in oil and gas leases 
and applications or offers therefor in the same State do not exceed 15,360 
chargeable acres, (c) Offeror accepts as a part of this lease, to the extent 
applicable, the Reclamation, and Forest stipulations provided for in 43 
CFR 191.6. (d) Offeror is 21 years of age or over (or if a corporation 

or other legal entity, is duly qualified as shown by statements made or 
referred to herein), (e) Offeror has described all surveyed lands by legal 
subdivisions and unsurveyed lands by metes and bounds, and further states 
that there are no settlers or unsurveyed lands described herein. 

6. Offeror's signature to this offer shall also constitute offeror's signature 
to, and acceptance of, this lease and any amendment thereto that may cover 
any land described in this offer open to lease application at the time the 
offer was filed but omitted from this lease for any reason, or signature to, 
or acceptance of, any separate lease for such land. The offeror further 
agrees that (a) this offer cannot be withdrawn, either in whole or in part, 
unless the withdrawal is received by the land office before this lease, an 
amendment to this lease, or a separate lease, whichever covers the land 
described in the withdrawal, has been signed in behalf of the United States, 
and (b) this offer and le~.se shall apply only to lands not within a known 
geologic structure of a producing oil or gas field at the time the offer is filed. 
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i 

7. It is hereby certified that the statements made herein are true, complete 

i 

and correct to the best of offeror 1 s knowledge and belief, and are made in 
good faith. 

IN WITNESS WHEREOF, Offeror has duly executed this instrument 
this 31st day of January 1952. 

Witnesses: 

J. R. Bowen, Salt Lake City, Utah 
B. W. Smedley, Rock Springs, Wyo. 

Lessee signature: /s/ Charlotte L. Murphey 
A lease for the lands described in item 3 above is hereby issued, 
subject to the provisions of the offer and on the reverse side hereof. 

THE UNITED STATES OF AMERICA 
/s/ Leroy T. Williams (Apr. 17, 1952) 
Manager, Land and Survey Office 
Effective date of lease May 1 - 1952 

18 U. S. C. sec. 1001 makes it a crime for any person knowingly and will¬ 
fully to make to any Department or agency of the United States any false, 
fictitious or fraudulent statements or representations as to any matter 
within its jurisdiction. 


[Received January 28, 1952, Bureau of Land Manage- 
112 (Exhibit 2) ment. Land & Survey Office, Cheyenne, Wyoming] 

RICHLAND OIL DEVELOPMENT CO. 

(OF MONTANA) 

*** ♦** 

January 20, 1952 

Please Address Your Reply to: 

214 New Grand Hotel 
Salt Lake City, Utah 

United States Department of the Interior 
Bureau of Land Management 
Land & Survey Office 
box 578 

Cheyenne, Wyoming 
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Gentlemen: 

Oil and Gas Lease Serial 
No. Evanston 021588 

We hereby make application, under Section 15 of the Act of 
August 8, 1946, for an extension of the above captioned oil and gas lease, 
for a five year period from February 1, 1952. 

Enclosed is check for $999. 50 to cover annual rental from Feb. 1, 
1952 to Feb. 1, 1953. 

Yours very truly, 

RICHMOND OIL DEVELOPMENT CO., 
/s/ E. J. Preston 
Vice President 


113 (Exhibit 3) UNITED STATES 

DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Land and Survey Office 
Box 578, Cheyenne, Wyoming 

Evanston 021588 
January 28, 1952 

Richland Oil Development Company 
214 New Grand Hotel 
Salt Lake City, Utah 

Attention: E. J. Preston, Vice President (32457) 

Gentlemen: 

Receipt is acknowledge of your letter of January 20th, in which you 
state that ’We hereby make application under section 15 of the Act of 
August 8, 1946, for an extension of the above captioned oil and gas lease, 
for a five year period from February 1, 1952” and enclosed your check 
in the sum of $999.50 in payment of the sixth year’s rental. 

The records of this office show that this lease is in the name of 
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i 

i 

Herbert R. Lewis and, as the record title holder of a lease is the only one 
who can make an application for extension thereof, your application can not 
be considered. 

Your check is returned herewith. 

Very truly yours, 

I 

Perry T. Williams 

j 

Manager 

i 

By /s/ Edna J. Murphy 
Adjudicator 

i 

Enel. 

i 

EIMimeg 


[Exhibit No. 4] [Received February 8, 1952, Bureau of Land 

114 [ Filed August 27, 1954] M a n agement, Land & Survey Office, Cheyenne 

RICHLAND OIL DEVELOPMENT COMPANY Wyoming] 

I 

214 New Grand Hotel | 

Salt Lake City, Utah j 

January 31, 1952 

United States Department of the L*fce rior 
Bureau of Land Management 

i 

Land and Survey Office 

Cheyenne, Wyoming j 

Oil and Gas Lease 
Serial No. Evanston 021538 

i 

Gentlemen: 

We hereby make application under Section 15, of the Act of 

i 

August 8th, 1946, for an extension of the above captioned oil and gas lease, 

j 

for five year period from February 1st, 1952. 

Enclosed is check in the amount of $999.50 to cover annual rental 
from February 1st, "1952 to February 1, 1953. j 

I 

This is your authority to transfer the above captioned lease from 

Herbert R. Lewis to Richland Oil Development Co. (a Montana corporation). 

i 

Should this be impossible, the lease is to be continued in the name of 

I 

i 


I 
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Herbert R. Lewis and a transfer will be made some time in the future. 

/s/ Herbert R. Lewis 
by E. J. Preston 

Approved and Accepted: 

RICHLAND OIL COMPANY 
By /s/ E. J. Preston 
Vice President 


115 [ Filed August 27, 1954] (Exhibits) 

Richland Oil Development Co. 

214 New Grand Hotel 
Salt Lake City, Utah. 

February 6th. 1952. 

United States Department of Interior 

Bureau of Land Management Lease No. Evanston 021588 

Land and Survey Office 
Cheyenne, Wyoming 
Gentlemen: 

As per my telephone conversation with your Miss Edna L Murphy I 
am enclosing check in the amount of $999.50 which was returned to Richland 
Oil Development Company with the statement that Herbert R. Lewis was 
the record title holder and that only he could make an application for an 
extension. 

Mr. Herbert R. Lewis is President of Richland Oil Development 
Company and has been in Canada on business for the past several weeks and 
therefore when the application for renewal came up the writer mailed the 
Richland Oil Development Co. check for said rental and renewal which 
procedure had been followed in the past, since Herbert R. Lewis has been 
holding said lease as trustee for Richland. 

As Vice President of Richland Oil Development Co. I am signing the 
application for the extension of the above captioned oil and gas lease and 


am also mailing, at this time, a copy of this letter to Mr. Lewis who will 
sign and forward to you immediately. 

[Received February 8, 1952, Very truly yours, 

Bureau of Land Management, Richland Oil Development Co. 

Land & Survey Office, j 

Cheyenne, Whoming] By /s/ E. jj. Preston 

Vice President ■ i . 

1 

1 1 1 " i 

[Received February 11, 1952, Bureau 
of Land Management, Land & Survey 
116 [ Filed August 27, 1954] (Exhibit 6) Office, Cheyenne, Wyoming] 

RICHLAND OIL DEVELOPMENT COMPANY 

i 

214 New Grand Hotel 
Salt Lake City, Utah ! 

February 6, 1952 

United States Department of Interior | 

Bureau of Land Management i ■; • -J 

i 

Land and Survey Office I T ' 

Cheyenne, Wyoming. 

Gentlemen: j 

As per my telephone conversation with your Miss Edna L Murphy 
I am enclosing check in the amount of $999.50 which was returned to the 

j 

Richland Oil Development Company with the statement that Herbert R. 

Lewis was the record title holder and that only he could make an applica- 

' - i. .-S . , 

tion for an extension. 

. i . .. 

Mr. Lewis is President of RicHand Oil Development Company and 
has been in Canada on business for the past several weeks and therefore 

* r I ^ ■» k . v - ■%. 

when the application for renewal came up the writer mailed the Richland 
Oil Development Co. check for said rental and renewal, which procedure 
had been followed, in the past, since Herbert R. Lewis has been holding 

•• i ' 

the lease as Trustee for Richland. 

! . 

As Vice President of Richland Oil Development Company I am 
signing the application for the extension of the above captioned oil and gas 
lease and I am also mailing, at this time, a copy of this letter and applica¬ 
tion to Mr. Lewis who will sign and forward to you immediately. 
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Approved: /s/ Herbert R. Lewis 

Very truly yours, 

Richland Oil Development C ompany 
/s/ E. J. Preston 

117 [Received February 11, 1952, Bureau Land Management, Land & Survey 
Office, Cheyenne, Wyoming] 

[Exhibit 7] 

RICHLAND OIL DEVELOPMENT COMPANY 
214 New Grand Hotel 
Salt Lake City, Utah 

January 31, 1952 

United States Department of the Interior 
Bureau of Land Management 
Land and Survey Office 
Cheyenne, Wyoming 

Oil and Gas Lease 
Serial No. Evanston 021588 

Gentlemen: 

We hereby make application, under Section 15 of the Act of August 
8th, 1946, for an extension of the above captioned oil and gas lease, for 
five year period from February 1st, 1952. 

Enclosed is check in the amount of $999. 50 to cover annual rental 
from February 1st, 1952 to February 1, 1953. 

This is your authority to transfer the above captioned lease from 
Herbert R. Lewis to Richland Oil Development Co. (a Montana corporation). 
Should this be impossible, the lease is to be continued in the name of 
Herbert R. Lewis and a transfer will be made some time in the future. 

/s/Herbert R. Lewis 

Approved and Accepted: 

RICHLAND OIL COMPANY 
By /s/ E. J. Preston 
Vice President 
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118 [ Filed August 27, 1954;] (Exhibit 8) 

| 

Evanston 021588 

- j * - 

UNITED STATES j 

DEPARTMENT OF THE INTERIOR 

• | 

BUREAU OF LAND MANAGEMENT 

i 

Land and Survey Office 
Box 578, Cheyenne, Wyoming 

April 8, 1952 
Oil and Gas 

DECISION 

• i 

■ i 

Herbert R. Lewis j 

c/o Richland Oil Development Co., 

■ 

214 New Grand Hotel 
Salt Lake City, Utah 


EXTENSION OF OIL AND GAS LEASE EVANSTON 021588 


UNDER SECTION 15 OF THE ACT OF AUGUST 8, 1946 

j 

The five-year period for which the above oil and gas lease issued 


terminated on January 31, 1952. The lessee timely filed application for 

j. . ’ 

extension of the lease under sec. 15 of the act of August 8, 1946V.and paid 
the sixth year’s rental. The lands in the lease are not with&~the known "V|\ 






geologic structure of any producing oil or gas field and are not withdrawn - 

I tv-* . 

from leasing. The lease is therefore extended for an additional five years 

to and including January 31, 1957. The rental oh this lease shall be at the 

! * w « * 

rate of 50 cents an acre or fraction thereof for each succeeding year. The 
lands covered by the lease as extended are: T. 24 N., R. 115 W., 6th P.M. 

• " • Tl < „ ' 

I * 

Wyoming. j 

sec. 5, lots 1, 2, 3, 10, 11, SE 1/4, E 1/2 SW 1/4; 


C/ 


sec. 8, E 1/2, E 1/2 W 1/2; 
sec. 20, E 1/2’ 
sec. 29, E 1/2; 

T. 25 N., R. 115 W., 
sec. 26, E 1/2 SE l/4‘, 
sec. 35, E 1/2; containing 1,998.56 acresi 

/^Perry T. Williams 




Manager 


EIMzmeg 




120 


121 


20 

A NSWER OF DEFENDANT 
DOUGLAS McKAY, SECRETARY OF THE 

INTERIOR 

First Defense 

The complaint fails to state a claim upon which relief can be granted 
against this defendant- 

Second Defense 

Herbert R. Lewis, a resident of the State of Illinois, is an indispens¬ 
able party to this action but he is not amenable to the process of this court. 

Third Defense 

Richland Oil Development Company, a corporation organized under 
the laws of Montana, is an indispensable party to this action but it is not 
amenable to the process of this court. 

Fourth Defense 

The action is in substance and effect against the United States which 
has not consented to be sued. 

Fifth Defense 

The United States is an indispensable party to this action. 

Sixth Defense 

I. 

This defendant is without knowledge or information sufficient to form 
a belief as to the truth of the allegations in paragraph 1 of the complaint 
concerning the citizenship and residence of the plaintiff. Defendant denies 
that plaintiff is entitled to a lease of lands in the public domain in Wyoming 
as alleged in paragraph 1 of the complaint. 

n. 

This defendant admits the allegations of paragraph 2 of the complaint 
except that he denies that he is under any statutory duty to issue a lease to 
plaintiff as alleged therein. 

m. 

This defendant admits the allegations of paragraph 3 of the complaint. 
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IV. 


i 


i 
i 

V 

! 

I 

This defendant admits the allegations of paragraph 4 of the complaint 

i ■ 

except that he denies that Oil and Gas Lease Evanston 021588 terminated 

'* i 

on January 31, 1952. j 

i 

V. I .. . 

•i 

This defendant is advised and believes that the allegations in 
paragraph 5 of the complaint are matters of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

VI. ! 

i 

I 

This defendant admits the allegations of paragraph 6 of the complaint. 
122 VH. j 

This defendant is advised and believes that the allegations in paragraph 
7 of the complaint are matters of law which do not require answer and, 

i 

therefore, those allegations are neither admitted nor denied. 

vm. j 

This defendant admits that on February 1, 1952, plaintiff filed with 
the Land and Survey Office of the Bureau of Land Management at Cheyenne, 

i 

Wyoming, an application for an oil and gas lease and paid the rents and fees 

i 

as alleged in paragraph 8 of the complaint and he admits that thereafter a 
lease was issued to plaintiff as alleged in paragraph 8 of the complaint. 

This defendant denies each and every other allegation contained in 

i 

paragraph 8 of the complaint. | ' 

IX. | 

This defendant denies that any action taken by him or under his 
authority nullified, denied or evaded any right, title or interest of plaintiff. 

A. This defendant admits on January 28, 1952, a letter dated 

i 

January 20, 1952, requesting an extension of oil and gas lease serial No. 
Evanston 021588 was received and filed in the Land and Survey Office of the 
Bureau of Land Management at Cheyenne, Wyoming. This defendant admits 

i 

that a true copy of that letter is annexed to the complaint as Exhibit 2. 

j 

This defendant denies the interpretation placed on that letter in paragraph 9 A 

i ■ 

of the complaint and avers that he has found as facts that the letter was 

i v 

written by E. J. Preston as agent for Herbert R. Lewis and that the * 

i 
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Department of the Interior had prior knowledge of the agency of E. J. 

Preston to act for Herbert R. Lewis in connection with oil and gas lease 

123 serial No. 021588 and had accepted from E. J. Preston payments of rent 
due from Herbert R. Lewis under that lease and had sent receipts for the 
rent directly to Mr. Preston and had otherwise corresponded directly with 
Mr. Preston concerning the lease. This defendant also avers that the letter 
filed on January 28, 1952, was accompanied by a check in the proper amount 
for the rent for the sixth year of the lease as extended. 

B. This defendant admits that by letter dated January 28, 1952, a true 
copy of which is annexed to the complaint as Exhibit 3, the application for 

an extension of oil and gas lease Serial No. Evanston 021588 was rejected 
by the Land and Survey Office of the Bureau of Land Management at 
Cheyenne, Wyoming. This defendant denies that the official case record 
for oil and gas lease serial No. Evanston 021588 contains no evidence show¬ 
ing that any application for an extension was filed by Herbert R. Lewis on or 
before January 31, 1952, and he avers that on January 28, 1952, by letter 
dated January 20, 1952, Herbert R. Lewis by his agent E. J. Preston duly 
applied for an extension of that lease. 

C. This defendant denies that on February 1, 1952, oil and gas lease 
serial No. 021588 had expired by operation of law. This defendant admits 
the other allegations of paragraph 9C of the complaint. 

D. This defendant admits the allegations in paragraph 9D of the 
complaint. 

E. This defendant admits the allegations in paragraph 9E of the 
complaint. 

F. This defendant admits the allegations in paragraph 9F of the 
complaint except that he denies that the action taken by the Manager of the 
Land and Survey Office of the Bureau of Land Management at Cheyenne, 

124 Wyoming in granting a five year extension of oil and gas lease serial No. 
Evanston 021588 was contrary to law or in derogation of any rights of the 
plaintiff. 

G. This defendant admits the allegatin ns in paragraph 9G of the 
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i 

i 


complaint except that he denies that oil and gas lease serial No. Evanston 

021588 has expired and he denies that the refusal to grant plaintiff a lease 

. 

to the lands included in that lease was in violation of law or of plaintiff's 
rights. 

; 

H. This defendant admits the allegations in paragraph 9H of the 
complaint. 

I. This defendant admits that on December 20, 1952, the Assistant 

! . ■ . 

Director of the Bureau of Land Management affirmed the ruling of the 
Manager of the Land and Survey Office at Cheyenne, Wyoming, as alleged 
in paragraph 91 of the complaint. This defendant denies that the action of 
the Assistant Director of the Bureau of Land Management was either 
contrary to law or unsupported by the facts or a derogation of the rights 

j 

of the plaintiff. This defendant is advised and believes that the other 

■ 

**. i 

allegations of paragraph 91 of the complaint are arguments and conclusions 

j 

of law which do not require answer and, therefore, those allegations are 

i 

neither admitted nor denied. i 

j 

J. K, L, M, N, and O. This defendant admits the allegations ii 
paragraphs 9 J K, L, M, N and O of the complaint. 

X. j 

j 

This defendant admits that for the ninety day period prior to 

I ' ' 

February 1, 1952, Herbert R. Lewis was the record titleholder of oil and 

gas lease serial No. Evanston 021588; he denies that Herbert R. Lewis 

| - • , * 

125 made no application for the extension of the lease and he avers that on 
January 28, 1952, Herbert R. Lewis filed a timely application for an 
extension through his agent E. J. Preston. This defendant is advised 
and believes that the remaining allegations in paragraph 10 of the complaint 

are arguments or conclusions of law which do not require answer and, 

i 

therefore, those allegations are neither admitted nor denied. 

i 

! . 

i 

I* 

I 


i 

i 
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WHEREFORE, having fully answered this defendant prays that the 
complaint be dismissed. 

/s/ Perry W. Morton 

Assistant Attorney General 

/s/ Ralph S. Boyd 

Attorney, Department of Justice 
Room 2131 

I hereby certify that on November 24th, 1954, I served John F. Deeds, 
James E. Shifflette, and William A. Gallagher, counsel for the plaintiff 
in the above-entitled action, with a copy of the foregoing answer by deposit¬ 
ing a copy in the United States mails in a properly addressed, postage-free 
envelope. 


/s/ Ralph S. Boyd 


I 
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136 MOTION FOR SUMMARY JUDGMENT 

I 

Comes now the plaintiff, Charlotte L. Murphey, by her attorneys, 

i 

and respectfully moves the court for summary judglnent against the 
defendant, Douglas McKay, Secretary of the Interior of the United States, 

i t * 

upon the following grounds: 

1. That on February 1, 1952, the plaintiff, Charlotte L. Murphey, 
filed her offer to lease certain lands, comprising 2,138.56 acres, more or 
less, as described in Item 2 of an offer bearing serial number Wyoming 

012547, comprising Exhibit 1, of her complaint; that such application was 

i 

authorized by law; that the land was open for inclusion in such lease; that 

i 

the plaintiff was the first qualified applicant for a lease to said land; and, 

I 

as such, by the terms of the Act of Congress of August 8, 1946, she was 

i 

entitled thereto as against any other claimant. 

j 

2. It further appears the offer was accepted, and a lease issued as 
to 320 acres only, comprising the lands described in Item 3, of said 
Exhibit L 


3. It further appears that the defendant, McKay has refused and 
137 continues to refuse to issue a lease to plaintiff for an area of 1,998.56 

acres, more or less, of the land which is described in Item 2, but omitted 

i 

from Item 3 of said Exhibit 1. 

j 

4. The answer of the Defendant, McKay, presents no ]ust defense. 

WHEREFORE, the Plaintiff prays for summary judgment against the 

! 

defendant, Douglas McKay, under the provisions of Rule 56 of the Federal 
Rules of Civil Procedure; and for such other and further relief as to the 

i * 

Court may seem just and proper. | 

April 22, 1955 John F. Deeds 

l 

James E.j Shifflette 

! . ' • 

William A. Gallagher 

Attorneys for Plaintiff *** 


i 


i 

l 

| 
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[ Filed April 22, 1955] 
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EXHIBITS TO MOTION 

1„ Affidavit of Charlotte L. Murphey as to Citizenship. 

2. Decision of June 30, 1954, by Acting Deputy Solicitor, Department of 
the Interior. 

3. Decisions of the Department of the Interior, pertinent to matters here 
involved: 

a. Greer - O’Rear 

b. Armstrong - Dunford 

c. Trigg 

d. Levers - Dale 

e. McMorries 

f. Rank 

g. Stewart 

h. Charlotte L. Murphey, December 20, 1952 

4. Act of July 29, 1954. 

5. Assignment - Lewis to Oil Company, May 12, 1952. 


AFFIDAVIT 

STATE OF UTAH ) 

COUNTY OF SALT LAKE ^ ss 

CHARLOTTE LOUISE BUENTHER MURPHEY, being first duly sworn, 
upon her oath deposes and says: 

That she was born Charlotte Louise Buenther on October 13, 1902, in 
Salt Lake City, Utah, as the daughter of Louisa Amelia Maack Buenther 
and Henry L. Buenther, both of whom were American citizens at the time 
of her birth and both of whom are now deceased. 

That affiant has resided in the United States all of her life and has re¬ 
sided in Salt Lake City, Utah, for over forty years last passed. 

That Fred Murphey Jr. was born Wilton Richmond on March 2, 1900, 
in Stockton, California, and was later adopted by Fred Murphey, Sr. and 


I 
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and Della Murphey, his wife. Affiant alleges on information and belief that 
said Fred Murphey*s true parents were both American citizens at the time of 
his birth and that his adoptive parents were both American citizens on the 
date of his adoption, and that said Fred Murphey Jr. has resided in the 
United States all of his life and is now residing in or near Salt Lake City, 
Utah. 

That on August 13, 1922, affiant married said Fred Murphey in in 
Morgan, Utah, and that on September 24, 1936, was granted a Decree of 
Divorce from said Fred Murphey Jr. by Roger I. McDonough in the Third 
Judicial District Court in and for Salt Lake County, Utah, Case No. 57962. 
That said Decree became final on March 24, 1937, and that from and after 
said time said Charlotte Murphey has remained single, has not remarried 
and is now a single woman. 

Further affiant sayeth naught. 

/s/ Charlotte Louise Buenther Murphey 

Subscribed and sworn to before me this 21 day of January, 1955. 

/s/ B. Z. Kasitler, Notary Public 
Residing at Salt Lake City, Utah 

My commission expires: 

October 4, 1955 
[SEAL] 
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UNITED STATES 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 

A-26819 June 30 ; 1954 

Herbert R. Lewis Evanston 021588, 

w u Wyoming 012547 

Charlotte L. Murphey J 

Extension of oil and gas 
lease canceled. 

Remanded. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

This is an appeal to the Secretary of the Interior by Herbert R. 

Lewis from a decision dated April 2, 1953, by the Assistant Director of 

the Bureau of Land Management which canceled the extension of oil and gas 

lease Evanston 021588 granted to Mr. Lewis by the manager of the Land 

and Survey Office at Cheyenne, Wyoming. 

Noncompetitive oil and gas lease Evanston 021588, embracing 

2318. 56 acres of land in Ts. 24 and 25. N. R. 115 W., 6th P. M., Wyoming, 

was issued as of February 1, 1947, for a primary term of five years, 

pursuant to section 17 of the Mineral Leasing Act, as amended (30 U. S. C. 

1946 ed., sec. 226). Assignment of the lease to Mr. Lewis was approved 

on October 6, 1947. Mr. Lewis thereafter assigned the S 1/2 sec. 9, 

T. 24 N., to George W. Snyder and E. J. Preston, who thereafter 

assigned that land to Multiple Dome Oil Company. The assigned acreage 

became segregated as a separate lease (Evanston 026047), leaving 1998.56 

acres of land in Evanston 021588. 

On January 28, 1952, there was received at the Land and Survey 

Office at Cheyenne, Wyoming, a letter signed TT Richland Oil Development 

Co., E. J. Preston, Vice President" in which application was made for 

A 

an extension of Evanston 021588. By letter dated January 28, 1952, the 
company was informed that Evanston 021588 was held in the name of 
Herbert R. Lewis; that the record titleholder of a lease was the only one 
who could make application for an extension thereof; and that Richland's 
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application could not be considered. 






On February 1, 1952, Mrs. Charlotte L. Murphey offered (applied) 

| r <\y 

to lease the 2318.56 acres of land originally embraced in Evanston 021588. 
Her offer was assigned serial number Wyoming 012547. . 

On February 8, 1952, the local office received another application 
for the extension of Evanston 021588. That application was signed 

T, Herbert R. Lewis by E. J. Preston” and approved "Richland Oil Company 

i •' : 

160 by E. J. Preston, Vice President." On the same day, the local office 

V Vo 

received a letter signed TT Richland Oil Development Co., by E. J. Preston, 

j. ’ .. 

Vice President." in which the explanation was made that Herbert R. Lewis 
was president of the company; that Mr. Lewis was then in Canada; and that 
Mr. Lewis had been holding the lease as trustee for Richland. On 

i 

February 11, 1952, there was received at the local office a duplicate 

A 

original of the company’s letter, approved by Mr. Lewis. 

On April 8, 1952, the manager, stating that the lessee had made a 
timely application for an extension of the lease, extended the lease for an 
additional five years to and including January 31, 1957. r 

i 

On April 17, 1952, the manager issued to Mrs. Murphey a no n- 
competitive lease for the S 1/2 sec. 9, T. 24 N., i effective May 1, 1952. 

On May 14, 1952, f 1 lt Tn the action of the manager 

in failing to include in her lease the 1998.56 acres of land embraced in _• 
Evanston 021588, contending that that lease had expired on January 31,. 7 

1952, and that a timely application for its extension had not been made. 

j - •' ' ' “ ; 

She requested that her lease, Wyoming 012547, be amended to include the 
acreage embraced in the extended lease Evanston 021588. ^ : j 

■* * i 

On December 20, 1952, the Agsisfent nf tho ggtgaa at 

. j 

Management affirmed the HVWPr T 


lease and rejected Mrs, Murphey’s offer to lease th^ lands embraced in 
the Lewif ? —The Assistant Director held that although the application 

filed on January 28, 1952, by the company was not accompanied by 
evidence of authority of the company to act on behalf of the lessee, the 

. • P , ■ . 

omission was not fatal to the application, that it was a curable defect, and 

. ,• , . _ ^ 

that the defect was cured by the application filed by Mr. Lewis within 30 days 


i 
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after the rejection of the company 1 s application for an extension. 

> Mrs. Murphey appealed to the Secretary of the Interior, but her 

1 i # ■* « i i t f-m • 


appeal was not forwarded to the Secretary. 

\ The Assistant Director, on April 2, 1953, in a decision directed to 
Herbert R. Lewis, revoked his decision of December 20, 1952, and held 
that the application for the extension filed by E. J. Preston or Richland Oil 
Development Company could not be accepted even though later ratified by 
the record titleholder. He therefore held the extension of the Lewis lease 
to be null and void. 


Mr. Lewis has now appealed to the Secretary. He contends that the 
Assistant Director had no authority to revoke his decision of December 20, 
1952, and that that decision and not the decision of April 2, 1953, contains 
the correct statement of the law applicable to the extension of his lease. 

Oral argument on the appeal, in which attorneys representing 
Mr. Lewis and Mrs. Murphey participated, was heard on January 22, 1954, 
in the Office of the Solicitor. 


161 Mr. Lewis argues that under the rules of practice of the Department 

(43 CFR, Part 221), and particularly under section 221.71 thereof, which 
provides that no motion for rehearing of any decision rendered by the 
Director of the Bureau of Land Management will be allowed, the Assistant 
Director lost jurisdiction of the matter when he rendered his decision of 
December 20, 1952, affirming the rejection of the Murphey application 
insofar as it covered the lands embraced in Evanston 021588. He contends 


that the Assistant Director was without authority to revoke that decision 
and to hold that the extension of the Lewis lease was null and void as he 


did on April 2, 1953, without notice to him that the legality of the extension 
was being reconsidered by the Bureau and without affording him an oppor¬ 
tunity to be heard. 

The mere fact that the rules of practice do not allow motions for 
rehearing does not cause the Director to lose jurisdiction of a matter 
once he has rendered a decision thereon. Nothing in the rules of practice 
prevent the Director, before an appeal is taken to the Secretary, from 
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reconsidering a previous decision, on his own motion, and correcting any 

i 

errors that may have been made in the former decision. United States v. 
State of New Mexico, 48 L. D. 560 (1922); Steward Campbell, 42 L.D. 55 
(1913); and Nathan H. Pinkerton, 40 L.D. 268 (1911). 

"■ i 

But the general rule has long been that when an appeal is taken to 

| 

the Secretary from a decision of the Commissioner of the General Land 
Office, now the Director of the Bureau of Land Management, the case is 
withdrawn from the jurisdiction of that officer and he cannot, while the 
appeal is pending in the Department, exercise any further jurisdiction in 
the matter. Price v. Schaub , 16 L.D. 125 (1893); Henry v. Stanton et al , 

12 L.D. 390 (1891); Sapp v. Anderson, 9 L D. 165 (1889); John M. Walker 
et al, 5 L.D. 504 (1887). See Uni ted States v. State of New Mexico , supra, 
and the recent case of Salmon River Lumber Company, A-26820 (December 
17, 1953), wherein the reconsideration by the Director of a decision while 
the matter was pending on appeal to the Secretary was characterized as 
extrajudicial. 

There is, however, an apparent exception to that rule which exception 
is set forth in a Secretarial directive dated March 21, 1946 (File No. 215 

General, Part 5). There the Assistant Secretary outlined to the Com- 

! ‘ 

missioner of the General Land Office the procedure to be followed when 

i 

aggrieved parties file appeals to the Secretary. That procedure is stated 
as follows: 

i 

"When you receive an appeal to the Secretary from one 
of your decisions, you shall submit it to the Department with¬ 
in ten days, unless upon reconsideration of the decision, you 
have concluded within that time to grant the appellant all the 
relief he requests, in which event the new decision shall be 
rendered by you within 30 days after the receipt of the appeal. ” 

162 Although the question has apparently not been raised before, it would 

i 

seem that the authority conferred upon the Commissioner, now the 
Director, to reconsider his decisions after the filing of appeals to the 
Secretary should not extend to those cases in which the Director's 
decisions indicate that other persons have an interest in the proceedings 
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adverse to the appellant. Under the rules of practice such adverse parties 
are granted an opportunity to submit their showings in the matter to the 
Secretary (43 CFR, 1952, Supp., 221.76). Inasmuch as a grant of relief 
to the appellant would adversely affect the rights of the adverse parties, it 
would appear that such appeals should be handled entirely by the Secretary 
(or his delegate). Therefore, the decision rendered on April 2, 1953, 
should not have been rendered by the Assistant Director. 

However, as Mr. Lewis exercised his right to appeal from that 
decision, consideration will be given to the appeal on its merits. Even if 
Mr. Lewis had not appealed from the April 2, 1953, decision, the Secretary 
would have authority to review the case in the exercise of his supervisory 
authority over all matters within the jurisdiction of the Department. 

West v. Standard Oil Company , 278 U. S. 200, 213 (1928); Knight v. U, S. 
Land Association, 142 U.S. 161, 177-178 (1891); George C. Vournas , 

56 I.D. 390 (1938); United States v. State of California (On Rehearing) 

55 I.D. 532, 543 (1936). 

H. 

Section 17 of the Mineral Leasing Act, as amended, insofar as 
pertinent to the Lewis Lease, provides: 

Tt Upon the expiration of the primary term of any non¬ 
competitive lease maintained in accordance with applicable 
statutory requirements and regulations, the record title - 
holder thereof shall be entitled to a single extension of the 
lease, * * *. No extension shall be granted unless an 
application therefor is filed by the record titleholder within 
a period of ninety days prior to such expiration date. ” 

(Emphasis supplied.) 

The provision is plain and unambiguous. It prohibits an extension of 
a lease unless application is made therefor by the record titleholder within 
a period of 90 days prior to the expiration of the primary term of the lease. 

Mr. Lewis argues that Mr. E. J. Preston was acting as the agent 
for him; that the relationship was such that Mr. Preston had the right to 
act for him in all matters pertaining to the lease, Evanston 021588; and that 
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! 
i 

i 

I 

i 
| 

1 | 

the relationship reverted back to the time that the rental fee was first paid, 

two years previously, by Mr. Preston. There is much merit in this argu- 
ment especially in the light of the decision of the Under Secretary in the 
case of John C. Stewart, A-26369 (August 22, 1952), where agency was 
established by the Land Office. 

i 

163 The action of Mr. Preston was purely a ministerial act on behalf of 

i 

Mr. Lewis. (This differs from the case of W. Ai Rank, Jr., A-24126 

k i 

(October 11, 1945), in which the son was applying for an extension in his 

j 

own name while the lease was originally in the name of his father, W. A. 
Rank, Sr. However, in the case of Milton H. McMorries, A-26512, 

(December 5, 1952), the Bureau of Land Management allowed a father to 

i 

apply for an extension of time on behalf of his daughter when the lease was 

I * 

to be in her name.) The Bureau of Land Management could not dictate to 

i • 

Mr. Lewis exactly how he should operate his business. This is in accord 
with the decision in the case of L. A. Fields , William H. Hawthorne , Wise 
Hill Coal Company , A-24210 (March 14, 1946), which stated: 

"It is not the intention of this Department to restrict 

i 

i 

the applicant in the use of any lawful form of business organ- 

i 

ization which he believes will meet most conveniently the 

! 

needs of his particular enterprise, provided that the interest 

i 

I 

of the Government as proprietor of the public domain are 

i - 

not prejudiced." 

| » 

The letter that Mr. Preston sent on January 20, 1952, and that was 

received by the Department on January 28, 1952, is definite, and it will be 

! 

noted that Mr. Lewis 1 name appeared on the letterhead. It read: 
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RICHLAND OIL DEVELOPMENT CO. 

(OF MONTANA) 

Chicago Office: Field Office 

Herbert R. Lewis, President P. O. Box 932 

1609 Roanoke Building Livingstone, Montana 

11 South La Salle Street January 20, 1952 

Telephone - RA. 6-2293 Denver Office 

850 Equitable Building 
Please Address Your Reply To: 

214 New Grand Hotel 
Salt Lake City, Utah 

United States Department of the Interior 
Bureau of Land Management 
Land & Survey Office 
Box 578 

Cheyenne, Wyoming 

Oil and Gas Lease Serial 
No. Evanston 021588 

Gentlemen: 

We hereby make application, under Section 15 of the Act of August 8, 
1946, for an extension of the above captioned oil and gas lease, for a five 
year period from February 1, 1952. 

164 Enclosed is check for $999.50 to cover annual rental from Feb. 1, 

1952 to Feb. 1, 1953. 

Yours very truly, 

Richland Oil Development Co., 

/s/ E. J. Preston 
Vice President. 


The only interpretation which we can put on this letter is that 
Mr. Preston was indeed acting for Mr. Lewis. " 

There were no specific forms required for the renewal of an existing 
lease. (Title 43 CFR, Parts 192.42 and 192.141 require formal statements 
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i 

i 

before an attorney in fact may act on behalf of a principal in applying for 
an original lease or when assigning an existing lease. 43 CFR 192.120 
specifically omitted any such requirements in filing for a renewal of a lease 
by one other than the lessee. This has now been changed by the amendment 
of November 25, 1953 (Circ. 1963, 18 F.R. 7656), to 43 CFR 192.120, 
effective January 25, 1954.) A telegram, letter, or even a check that is 
properly noted, would be sufficient. In this case, therefore, the question 
is the amount of evidence that would be required to ascertain that £. J. 
Preston was indeed acting on behalf of Herbert R. Lewis. 

I 

There is evidence in the record that the Bureau of Land Management 
had prior knowledge that Mr. Preston was acting on behalf of Mr. Lewis. 
Correspondence had been carried on directly with Mr. Preston regarding 

I 

the payment of the rent. The rent for the preceding years ha d been tender¬ 
ed hy^Miv^Prp gt nn aor ppted by thp Dppartmpnt. Receipts for the rent 
had been mailed directly to Mr. Preston by the Department. It would be 

i 

unreasonable to assume the Department did not have knowledge that 

Mr. Preston had been acting for his employer, Mr. Lewis, in this instance. 

_ i 

When the application was rejected, Mr. Preston telephoned the adjud¬ 
icator on the case in an attempt to do all in his power to comply within the 
short time that he had. (There is no mention of this call in the official file 

but both parties refer to it in their briefs.) The application was then 

! 

remailed to the Department on the same date. 

The application for renewal was made within the statutory period and 
required by the regulations. The application was not void ab initio but 

was at most ambiguous. To clarify the possible interpretation of the letter 

! 

that another person or firm was asking for the extension in his or its name, 

165 the manager wrote the letter of January 28, 1952.! When it became clear 

j 

to the manager that the extension was to continue in Mr. Lewis' name and 
had only been requested by his employee, he allowed the application. 

i ■ 

It is also contended that the lease was not held in compliance with the 
regulations of the Department and that in fact it was held for the benefit 
of another. In the case of Oscar L. Butcher and Carl L. Sackett, A-26498 
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(February 16, 1953), it was stated: 

"The purported assignment to Mr. Sackett has there¬ 
fore been completely ineffective so far as the Department 
is concerned because the consent of the Department was 
never given to the assignment or even requested." 

It appears that is substantially the same in this case. 

However, Mr. Lewis should be allowed to meet this allegation to the 
satisfaction of the Bureau of Land Management. (This would be in accord¬ 
ance with the decision in the case of Percy Field Jepson et al v. Emmet F. 
Spencer and Tyler F. Woodward, United States, Intervenor, A-26596 
(June 11, 1953), which said: 

"However, it should be noted that the Government 
should not, in a contest initiated by one individual against 
another, seek to challenge the asserted right of the 
individual contestant on grounds other than those disclosed 
by the application to contest without itself preferring 
charges and notifying the contestant of its charges, as 
provided in 43 CFR 222.4 and without allowing the 
individual contestant full opportunity to deny those 
charges or to submit a statement of facts rendering the 
charges immaterial, as provided in 43 CFR 222. 5 ”) 

Mr. Lewis should therefore be given time to explain the trust relationship 
that is mentioned in his letter of February 8, 1952. 

Therefore, there was a valid application for renewal of the lease 
received in the Bureau of Land Management on January 28, 1952, with a 
check for the sixth year T s rent enclosed. The Director was in error in 
rejecting the application. The ruling of the manager issued on April 8, 
1952, and confirmed by the Assistant Director of the Bureau of Land 
Management on December 20, 1952, was correct. It should be reinstated 
at this time. The revocation of the lease by the Assistant Director of the 
Bureau of Land Management should be withdrawn. 

The subsequent filing of an application to lease by Mrs. Charlotte 
L. Murphey must therefore be held invalid as to the land embraced in 


Evanston 021588. The appeal of Mrs. Charlotte L. Morphey will therefore 
be denied. 

i * * 

Therefore, pursuant to the authority delegated to the Solicitor by the 

I * 

Secretary of the Interior (sec. 23, Order No. 2508, as revised; 17 F.R. 
6794), this case is remanded to the Bureau of Land Managment with instruc 
tions to proceed with the directions herein given. 

/s/ William J. Burke 

A cting Deputy Solicitor 
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ED STATES DEPARTMENT OF THE INTERIOR 
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Office of the Secretary 


A-25859 July 12, 1950 

A. L, Greer : Denver 056807 

L. R. O'Rear : Protest against oil and gas lease 

application denied. 

: Affirmed 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
A. L. Greer and L. R. 0 T Rear have brought this Appeal to the head 
of the Department from a decision of the Associate Director of the Bureau 
of Land Management rejecting their protest against the allowance of Arthur 
Nordeen's oil and gas lease application, Denver 056807, which conflicts, 
in part, with their preference-right lease applications, Denver 057095 and 

057096. 

/ 

Noncompetitive oil and gas lease Denver 052223 was issued on 
September 1, 1943, for a period of five years to Fred R. Sterling, and an 
assignment of the lease to A. L. Greer was approved on April 12, 1944. 
Noncompetitive oil and gas lease Denver 052228 was issued on September 
1, 1943, to A. L. Greer for a period of five years. On November 24, 

1947, a proposed assignment by Mr. Greer of a one-half interest in each 
lease to Mr. O r Rear was filed, but no action was taken on either assign¬ 
ment. Both leases expired on September 1, 1948. 

On December 3, 1948, Arthur Nordeen filed an application, Denver 
056807, for an oil and gas lease on some of the land which had been includ¬ 
ed in Mr. Greer's two leases. 

On February 23, 1949, Mr. Greer and Mr. O'Rear filed preference- 
right application Denver 057095 for the land formerly included in lease 
Denver 052223, and preference-right application Denver 057096 for the 
land formerly covered by lease Denver 052228. 

On June 15, 1949, the Acting Manager of the District Land Office at 
Denver rejected Mr. Nordeen's application. Mr. Nordeen appealed from 
that decision to the Director of the Bureau of Land Management. On Septem - 
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ber 17, 1949, Messrs. O’Rear and Greer filed a protest against the allow¬ 
ance of Mr. Nordeen 1 s application. The Associate Director of the Bureau of 
Land Management, in a decision dated October 17, 1949, reversed the 
Acting Managers decision, dismissed the protest, and allowed Mr. Nor- 
deen T s application. 

168 Section 1 of the act of July 29, 1942, as amended (56 Stat.. 726, 57 
Stat. 608, 58 Stat. 755, 59 Stat. 587; repealed with saving clause, by secs. 
14, 15 of the act of August 8, 1946, 60 Stat 950, 958), provides that the 
holder of a 5-year noncompetitive oil and gas lease issued prior to August 8, 
1946, has a preference right to obtain a new lease on the same land "if he 
shall file an application therefor within ninety days prior to the date of the 
expiration of the lease". As Messrs. Greer and Q T Rear did not file their 
preference-right applications until more than four months after the date on 
which Mr. Greer T s old leases had expired, they did not comply with the 
mandatory requirement of the 1942 act and, therefore, could not assert a 
valid preference right to new leases under that statute. William H. Phipps, 
A-25729, August 19, 1949; H. P. Saunders, Jr., A-23991, May 16, 1946. 

After Mr. Greer’s old leases expired, the first qualified person sub¬ 
mitting an application was entitled to receive a lease on the land under 
section 17 of the Mineral Leasing Act, as amended (3b U. S. C. 1946 ed., 
sec. 226). Thus, Mr. Nordeen is entitled to priority over Messrs. Greer 
and 0 T Rear in the matter of securing a noncompetitive oil and gas lease on 
the land for which he applied. The associate Director’s decision in favor 
of Mr. Nordeen was unquestionably correct. 

Therefore, in pursuance of the authority delegated to me by the 
Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the 
decision of the Associate Director of the Bureau of Land Management is 
affirmed. 


(Sgd) Mastin G. White, Solicitor 


169 [Ex. 3-b] 
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UNITED STATES DEPARTMENT OF THE 

INTERIOR 

Office of the Secretary 

A-25827 July 18, 1950 

Sidney J. Armstrong : Sacramento 040634, 040687 

G. C. Dunford : Preference-right application 

for oil and gas lease allowed; 
conflicting application rejected. 

: Reversed and remanded 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
G. C. Dunford was the holder of a 5-year noncompetitive oil and gas 
lease (Sacramento 035260) covering the E-1/2SE -1/4 and the SE-1/4 
NE-1/4 of sec. 22, T. 29, S., R. 20 E., M.D.M., California, which was 
scheduled to expire on May 31, 1949. In a letter which was received by 
the district land office at Sacramento on May 27, 1949, Mr Dunford stated 
that he wished to renew his lease, and he requested application blanks for use 
in this connection. The district land office replied on May 27, stating that: 
TT We have no blank forms for filing the application. Follow instructions, 
contained in the marked paragraphs of the enclosed circular. * * * M On 
June 2, 1949, Mr. Dunford filed with the district land office a formal 
application (Sacramento 040687) to extend his lease on this land. 

On June 1, 1949, Sidney J. Armstrong filed an application (Sacramento 
040634) for a noncompetitive oil and gas lease on the same land involved in 
Mr. Dunford 1 s lease and application. 

170 In a decision dated June 10, 1949, the manager of the district land 
office held that Mr. Armstrong's application was entitled to priority over 
Mr. Dunford T s application. Mr. Dunford appealed from this decision to 
the director of the Bureau of Land Management. 

In a decision dated September 14, 1949, the Associate Director of the 
Bureau of Land Management reversed the managers decision. Subsequently, 



I 


on October 24, 1949, the manager rejected Mr. Armstrong’s application 
and issued a new lease (Sacramento 040687) to Mr, Dunford as of November 

i • 

1, 1949. 

Thereupon, Mr. Armstrong appealed to the head of the Department. 

I 

This case requires a construction of section 1 of the act of July 29, 

1942, as amended (56 Stat. 726, 57 Stat. 608, 58 Stat. 755, 59 Stat. 587; 
repealed, with saving clause, by secs. 14, 15 of the act of August 8, 

1946, 60 Stat. 950, 958), which provides in part as follows: 

"That upon the expiration of the five-year term of any noncom¬ 
petitive oil and gas lease issued [ prior to August 8, 1946] * * * and main¬ 
tained in accordance with fee applicable statutory requirements and regula¬ 
tions, the record title holder shall be entitled to a preference right over 
others to a new lease for the same land * * * if he shall file an application 

therefor within ninety days prior to the date of the expiration of the lease 
* * * *" 

171 The validity of Mr. Dunford’s claim of a preference right to a new lease 
depends not only upon whether he filed "an application therefor within ninety 
days prior to the date of the expiration" of the old lease, but also upon 
whether the base lease had been "maintained in accordance with the applic¬ 
able statutory requirements and regulations." In this connection, the regu¬ 
lations issued pursuant to the 1942 act require that the earlier lease upon 
which the assertion of a preference right to a new lease is based must 
have been maintained in good standing. (43 CFR 192.130.) 

The record indicates that on May 31, 1949, the date of the expiration 
of Mr. Dunford’s base lease Sacramento 035260, the fifth year’s rental on 
the lease, amounting to $30 and payable at the beginning of that lease year 
(43 CFR, Cum. Supp., 192. 52, now designated as 43 CFR 192. 80), had not 
been paid. Consequently, Mr. Dunford’s base lease was not in good stand¬ 
ing at the time when it expired on May 31, 1949, and it had not been "main¬ 
tained in accordance with the applicable * * * regulations", as required by 
the governing statutory provision. Accordingly, Mr. Dunford was not a 
qualified applicaht for a preference-right lease under section 1 of the act 
of July 29, 1942. It is not necessary, therefore, to consider the question 
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whether Mr. Dunford* s letter which was received by the district land office 
on May 27, 1949, constituted an application for a new lease under section 1 
of the act of July 29, 1942. 

After the expiration of Mr. Dunford* s lease Sacramento 035260 on 

172 May 31, 1949, the first person to apply for an oil and gas lease on 
this land was Mr. Armstrong, whose application was submitted on June 1, 
1949. His application was thus eititled to priority over the application 
which Mr. Dunford submitted on June 2, 1949. 

The fact that Mr. Dunford*s lease 035260 had not been maintained in 
such a way as to entitle him to a preference right for a new lease on the 
same land under section 1 of the act of July 29, 1942, was apparently over¬ 
looked in the decision by the Associate Director, for only the question 
whether Mr. Dunford had filed a preference-right application within the 
period prescribed by law was considered. The issuance to Mr. Duiford of 
a new lease (Sacramento 040687) on the basis of the Associate Director*s 
decision was erroneous, because the requirements of the statute respecting 
the issuance of preference-right leases had not been satisfied. Under 
such circumstances, cancellation of the erroneously issued lease is 
proper. (Russel Hunter Reay v. Gertrude H. Lackie, A-24670, August 12, 
1947; see Roscoe L. Patterson y. CraigS. Thorn, A-24481, July 29, 1947.) 

The erroneous issuance of the new lease (Sacramento 040687) to Mr. 
Dunford could not amount to a waiver of the requirements in the act of July 
29, 1942, that the base lease must have been "maintained in accordance 
with the applicable * * * regulation*’, because there is no authority in any 
official of the Interior Department to waive this statutory requirement. (See 
Keith C. Morton, A-23621, August 6, 1943.) 

173 Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509; 14 F.R. 307), the 
decision of September 14, 1949, by the Associate Director is reversed and 
the case is remanded to the Bureau of Land Management to tdse the necessary 
steps to cancel Mr. Dunford*s lease and to take further action upon Mr. 
Armstrong’s application in accordance with the views expressed in this 
decision. 
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(Sgd) Mastin G. White 
Solicitor 


174 [EX. 3-C] 

UNITED STATES DEPARTMENT OF THE INTERIOR 

Office of the Secretary 



April 14, 1952 

A-26343 

: Las Cruces 062547 

Pauline Trigg 

: Oil and gas lease held for 
: cancellation in part 


: Reversed 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

Rembert Rea was the holder of an oil and gas prospecting permit 
(Las Cruces 050796) covering certain public land in T. 11 S., R. 30 E., 

N.M. PoM., New Mexico. On December 19, 1938, this Department 
approved an operating agreement entered into between Mr. Rea and 
M. E. Billingslea, and an assignment of the agreement from Mr. Billings- 
lea to Nay Hightower. 

Pursuant to Mr. Rea's application, a lease (Las Cruces 050796) was 
issued to him as of December 31, 1938, covering the same land for an 
initial term of five years During this 5-year period, partial assignments 
of the lease by Mr. Rea to Mr. Hightower and other parties were filed for 
approval. However, these partial assigitoa ents were not approved before 
the lease expired by operation of law on December 31, 1943. Certain back 
rentals were due under the lease when it expired. 

It appears that on December 31, 1943, Mr. Hightower filed an infor¬ 
mal application (Las Cruces 062426) for a preference-right oil and gas 
lease on this same land under section 1 of the act of July 29, 1942, as 

1/ The lease was issued under the exchange provisions of sec. 13 of the 
Mineral Leasing Act of February 25, 1920, as amended (49 Stat. 674), 
which incorporated the provisions of sec. 17 of the act. 
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2 / 

amended (56 Stat. 726, 57 Stat. 608) — Apparently the application was 
based on exchange lease Las Cruces 050796 and was filed on behalf of all 

the parties interested in the exchange lease who had not theretofore filed 

~ 

applications for preference-right leases. Mr. Hightower T s application was 
rejected and the record relating to it was closed by the register of the 
District Land Office for noncompliance with the regulations. 

175 On January 12, 1944, Pauline Trigg filed an application (lias Cruces 
062547) for a noncompetitive oil and gas lease covering certain lands in 
T. 11 S., R. 30 E., N. M. P. M., New Mexico, including some of the land 
formerly embraced in the Rea lease. 

In a decision dated October 18, 1946, the Commissioner of the 
General Land Office (now the Bureau of Land Management) held that, by 
reason of the informal application filed on December 31, 1943, by Mr. 
Hightower, the various assignees of Mr. Rea, under pending assignments 
filed prior to the expiration of the Rea lease, should be afforded an oppor¬ 
tunity to file their applications for preference-right leases under the pro¬ 
visions of section 1 of the act of July 29, 1942, supra, for the acreage 
assigned to them. Mr. Rea was also given the right by the Commissioner 
to apply for a preference-right lease on the acreage retained by him. 

Rentals due under Las Cruces 050796 were stated, and it was further stated 
that if no action were taken in 30 days, the record relating to Las Cruces 
050796 would be closed as of December 31, 1938 (sic) without further 
notice, and action would be taken against Mr. Rea to collect the rentals 
due under the lease. 

After the Commissioners decision of October 18, 1946, was rendered, 

3/ 

there were filed under it certain preference-right applications— which 
conflicted in part with Mis. Trim's application. On May 15, 1946, a pro¬ 
test against the Commissioners decision of October 18, 1946, was filed 

2/ This section, as further amended, was repealed, with a saving clause, 
by secs. 14 and 15 of the act of August 8, 1946 (60 Stat. 950, 958). 

Z/ Las Cruces 064339, filed December 26, 1946, by Eigen Douthitt; Las 
Cruces 064374, filed December 29, 1946, by J. W. Wallrich; Las Cruces 
064383, filed January 4, 1946, by Major M. Hardin; and Las Cruces 064304, 
filed January 18, 1946, by F. E. Chartier. 
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in MrSo Trigg's behalf. 

In a decision dated July 24, 1946, the Acting Director of the Bureau 
of Land Management dismissed the protest and held that the preference- 
right applications were entitled to adjudication. However, it appears that 
on November 1, 1948, oil and gas lease Las Cruces 062547 was issued to 
Mrs. Trigg despite the Acting Director's decision of July 24, 1946. 

On May 23, 1951, the manager of the Santa Fe Land office held Mrs. 
Trigg's lease for cancellation in so far as it conflicted with the preference- 
right applications mentioned above. 

Following an appeal to the Director of the Bureau of Land Management, 
the Director on August 8, 1951, affirmed the manager's decision. Mrs. 

Trigg took and appeal to the head of the Department. 

Section 1 of the act of July 29, 1942, supra, provides in part as 
follows: 

"That upon the expiration of the five-year term of any noncompetitive 

oil and gas lease issued pursuant to the provisions of * * * [ the Mineral 

Leasing Act of February 25, 1920, as amended] and maintained in accord- 

176 ance with the applicable statutory requirements and regulations, the 

record title holder shall be entitled to a preference right over others to a 

new lease for the same land * * * if he shall file an application therefor 

within ninety days prior to the date of the expiration of the lease.* * *" 

The statutory provisions under which Mr. Rea's lease (Las Cruces 

050796) was issued (fn. 1, supra) and the applicable regulations (43 CFR, 

1940 ed., 192.52) required the payment of rental in advance. Since back rentals 

were due under the lease at its expiration, the requirement of the 1942 act 

that a lease must have been "maintained in accordance with the applicable. 

statutory requirements and regulations" in order for the leaseholder to 

obtain a new preference-right lease on the same land was not met by Mr. 

4/ 

Rea and no preference right was created under his lease.— Sidney J. 
Armstrong, G. C. Dunford, A-25827 (July 18, 1950). 

4/ Since the assignments of the lease had not been approved as of its date 
of expiration, the delinquency in the payment of rentals affected the lease 
as a whole. 


It thus appears that the Commissioner's decision of October 18, 1945, 

was in error in affording an opportunity for applications to be filed for pre- 

5/ 

ference-right leases based on Mr. Rea’s expired lease. — Under these 
circumstances, the applications filed pursuant to the decision must be 
regarded as ordinary applications for noncompetitive oil and gas leases. 
Since these applications were filed after Mrs. Trigg’s application (which 
was apparently proper in all respects), her application was entitled to 
priority as to areas in conflict. Hence, Mrs. Trigg’s lease is not subject 
to partial cancellation on the grounds advanced in the decisions below. 

Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509; 14 F.R. 307), the 
decision of the Director of the Bureau of Land Management is reversed. 

(Sgd) Mastin G. White 
Solicitor 


j>/ The questions whether Mr. Hightower was eligible to file an applica¬ 
tion for a preference-right lease, since he was not a ’’record title holder” 
of any interest under the Rea lease, and, assuming his eligibility, whether 
Mr. Hightower could properly file such an application on behalf of other per 
sons, need not be decided here due to the absence of a basic preference 
right. It should be noted, in this connection, that the Commissioner's 
action could not amount to a waiver or relaxation of standards imposed by 
statute. See Keither C. Morton, A-23621 (August 6, 1943). 


/ 
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177 (Exhibit 3-d) UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 

A-26462 August 20, 1952 

Mrs. Grace L. Levers and Las Cruces 062242, 069762 

Mrs. Frances Dale 072005 

Application for preference right 
oil and gas lease rejected. 
Affirmed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Ray E. Levers was the holder of an oil and gas exchange lease which 
was due to expire on December 31, 1943. Prior to that date, he died 
intestate, and Mrs. Grace L. Levers, his widow, and Mrs. Frances Dale, 
his daughter, succeeded to his interest in the lease as his sole heirs. On 
December 4, 1943, Mrs. Levers and Mrs. Dale applied for a preference 
right oil and gas lease on the same land pursuant to section 1 of the act of 
July 29, 1942 (56 Stat. 726), as amended. Section 1 provided that "upon the 
expiration of the five year term of any noncompetitive oil and gas lease *** 
maintained in accordance with the applicable statutory requirements and 
regulations, the record title holder shall be entitled to a preference right 
over others to a new lease *** if he shall file an application therefor 
within ninety days prior to the date of the expiration of the lease." 

(Section 1 of the 1942 act was repealed by section 14 of the act of August 
8, 1946 (60 Stat. 958), but was saved as to leases then outstanding by 
section 15 of the 1946 act.) The requested lease (las Cruces 062242) was 
issued to Mrs. Levers and Mrs. Dale as of January 1, 1944. It expired 
under its terms on December 31, 1948. 

Thereafter, 27 applications were filed on January 3, 1949, for an 
oil and gas lease on the land that had been included in the Levers-Dale 
lease. A drawing was held on February 3, 1949, and Ralph Lannom f s 
application (Las Cruces 069762) was drawn as No. 1. 
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On June 28, 1949, Mrs. Levers and Mrs. Dale filed an application 
(Las Cruces 072005) for another preference right lease pursuant to section 
1 of the act of July 29, 1942. 

On August 21, 1951, the manager of the land and survey office at 
Santa Fe rendered a decision holding that the Levers-Dale application of 
June 28, 1949, could not be treated as a preference right application 
because it was not filed within the 90-day period prior to the expiration date 
of the base lease, and that it could be regarded only as a regular application. 
By the same decision, the manager transmitted lease forms to Mr. Lannom 
for execution. The decision stated that TT The right of appeal is allowed." 

On September 7, 1951, which was within the 30-day period allowed 
for the taking of an appeal (43 CFR 221.64), there was filed on behalf of 
Mrs. Levers and Mrs. Dale an appeal to the Director of the Bureau of 
Land Management. However, it appears that, before the Levers-Dale 
appeal was received, the manager issued a lease to Mr. Lannom, the 
lease bearing the date of September 1, 1951. 

The Assistant Director of the Bureau of Land Management has trans¬ 
mitted the Levers-Dale appeal to the head of the Department without any 
action having been taken upon it by the Director. It is settled that, in the 
exercise of his supervisory power, the Secretary of the Interior may 
assume jurisdiction over a public land proceeding that is pending before 
the Department at any level, and that he may do so at any stage of the 
proceeding. George C. Vournas , 56 I.D. 390 (1938); Monolith Portland 
Cement Company, et al. , A-26281 (July 22, 1952). Accordingly, in order 
to expedite a final decision in this case, the appeal from the manager’s 
decision will be considered here. 

At the outset, it is to be noted that the action of the manager in issu¬ 
ing a lease to Mr. Lannom before the time for appealing from his decision 
of August 21, 1951, had expired was irregular. It is a type of action which 
the Department has condemned. Theora A. Gerry , Lex Oil Corporation 
A-26319 (October 3, 1951). However, the manager’s act couldnot serve 
to deprive Mrs. Levers and Mrs. Dale of any legal right that they might 
have to secure a new lea.se. We turn, then, to a consideration of the 
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question whether the appellants were legally entitled to a new lease on the 
land in controversy. 

The appellant’s principal contention is that the Levers-Dale lease was 
not actually issued until January 15, 1946, and, consequently, that its 5-year 
term did not commence to run until that date. To hold that the term of the 
lease began to run from January 1, 1944, would, the appellants assert, 
result in their having had a lease that actually ran for less than three years, 
instead of the 5-year period provided by law. 

There has never been any provision in section 1 of the act of July 29, 
1942, or in section 17 of the Mineral Leasing Act (30 U.S. C., 1946 ed., 
sec. 226) governing the date which should be given to an oil and gas lease 
upon its issuance. Moreover, there was no departmental regulation on this 
179 subject at the time (December 4, 1943) when Mrs. Levers and Mrs. Dale 
applied for their lease or at the time (January 15, 1946) when the lease was 
actually issued. Throughout that period, it was the uniform practice of the 
Department to date preference-right leases as of the day following the 
expiration date of the lease upon which the preference-right lease was 
based. This practice was followed in order to permit continuity of lease 
operations. 

The Levers-Dale lease was a preference-right lease based upon a 
lease which expired on December 31, 1942. Consequently, in accordance 
with the then prevailing practice, the Levers-Dale lease was issued as of 
January 1, 1944. 

The Levers-Dale lease plainly stated that it was "entered into *** 
as of the first day of January 1944. " It was accepted by the lessess on 
that basis. It is now too late for the lessees, after the lease term accepted 
by them has expired, to contend that the lease term did not commence until 
January 15, 1946. 

The appellants next contend that even if their lease term did commence 
on January 1, 1944, the date of the lease should now be changed to 
February 1, 1946. This assertion is based on the fact that by a memorandum 
dated March 13, 1946, Assistant Secretary Chapman authorized the dating 
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of preference-right leases as of the first day of the lease month following 
the mailing of lease forms to applicants for execution, and that by a later 
memorandum dated July 8, 1946, Assistant Secretary Chapman modified 
his earlier memorandum to provide that leases should be dated as of the 
first day of the month following the month of their execution. (This proced¬ 
ure, with a minor variation, is now codified as 43 CFR 192.40a.) The 
appellants urge that, in fairness to them, the date of their lease should now 
be changed to February 1, 1946, in accordance with the procedure approved 
on July 8, 1946. 

If the appellants had made their request during the life of their lease, 
there might have been some basis for considering whether equitable 
considerations warranted the redating of their lease. However, the appell¬ 
ants accepted their lease with the January 1, 1944, date. After the expira¬ 
tion date fixed by the terms of the lease, December 31, 1948, the lease 
ceased to exist as a matter of law. There is nothing, therefore, upon which 
the Department can act at this time. 

The appellants contend, finally, that even if their lease should be 
considered to have expired on December 31, 1948, a letter written to the 
Las Cruces land office on September 15, 1948, should be construed as an 
informal application for a second preference-right lease. The letter in 
question was signed by Forest E. Levers. It reads as follows: 

180 "Will you please advise the writer as to the status 

of Oil and Gas Lease L. C. 062242 and also L. C. 029567. 

The lessees wish to keep same in good standing. " 

Section 1 of the act of July 29, 1942, provided that "the record title- 
holder shall be entitled to a preference right over others to a new lease *** 
is he shall file an application therefor ***." Forest E. Levers was not the 
record titleholder of the lease; he was not even the authorized agent of the 
record titleholders for the purpose of applying for a new preference-right 
lease. Therefore, his letter of September 15, 1948, cannot be regarded 
as an appropriate application under the 1942 act. 

One further fatal defect in the appellants’ claim of right to a new 
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preference-right lease is that the Levers-Dale lease was not maintained in 
good standing, as required by the 1942 act. The fifth year’s rental under 
the lease was not paid until January 30, 1950, which was more than two 
years after it became due. This fact alone would have been sufficient to 
justify the rejection of any application for a new preference-right lease 
that might have been filed by the leaseholders. Sidney J. Armstrong et ano, 
A-25827 (July 18, 1950); Pauline Trigg , A-26343 (April 4, 1952). 

For the reasons given above, it is clear that the appellants are not 
entitled to a new preference-right lease under the 1942 act, and that the 
manager properly denied their claim of preference. 

Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 F.R. 
6794), the manager’s decision is affirmed. 

/s/ Mastin G. White 
Solicitor 
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181 [ EX 3-e] 

UNITED STATES DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

A-26512 December 5, 1952 

Milton H. McMorrie : New Mexico 03343 

: Application for noncompetitive 
: oil and gas lease rejected. 

: Affirmed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

Milton H. McMorrie has appealed to the head of the Department 
from a decision dated May 27, 1952, by the Assistant Director of the 
Bureau of Land Management which affirmed the action of the Manager of 
the Land and Survey Office at Santa Fe rejecting his application (New 
Mexico 03343) for a noncompetitive oil and gas lease in so far as it per¬ 
tained to the S-1/2SW-1/4 sec. 14, T. 15 S., R. 36 E., N.M.P.M. 

Mexico. 

Ruby S. Crosby filed an application for a noncompetitive oil and gas 
lease (Las Cruces 068537) on July 13, 1948, for the same S-1/2SW-1/4 
sec. 14 and another tract. In accordance with the regulation then in effect 
(43 CFR, 1946 Supp., 192.42), Miss Crosby paid the requisite filing fee 
and one-half of the advance rental. Mr. McMorrie filed his application on 
September 11, 1950, but for reasons not material to this appeal, the filing 
was actually effective as of October 12, 1950. By a letter from the land and 
survey office dated June 25, 1951, M r . McMorries was advised that his ap¬ 
plication was being held in suspension because of conflict with Miss 
Crosby T s prior application. 

On June 28, 1951, the lease and bond forms were sent by registered 
mail to Miss Crosby for execution, together with a decision of the manager 
of the land and survey office notifying her that failure to execute the forms 
or to pay the balance of the first year T s rental within 30 days "from notice 
hereof Tt would ’’result in the final rejection of the application without 




further notice. " These papers were received on July 2, 1951, at the 
address furnished by Miss Crosby in her application. 

On July 27, 1951, Miss Crosby T s father filed a request on behalf of 
his daughter (now Mrs. Ruby C. Bell) for a 30-day extension of the time 
for complying with the requirement stated by the manager. On August 6, 

1951, before any action had been taken by the manager on the request for 
an extension of time, the balance of the rental due was paid and the execut¬ 
ed lease and bond forms were filed. A lease was thereupon issued to Mrs. 
Bell, dated September 1, 1951. The issuance of the lease was tantamount, 
of course, to waiver of the 30-day requirement previously imposed on Mrs. 
Bell by the manager. 

182 By a decision dated October 24, 1951, the manager rejected Mr. 
McMorries’ application because, among other things, the S-l/2 SW-1/4 
sec. 24 was included in the lease that had been issued to Mrs. Bell. After 
the manager’s decision had been affirmed by the Assistant Director of the 
Bureau of Land Management, Mr. McMorries filed a motion for rehearing, 
which has been treated as an appeal to the head of the Department. 

The 30-day limitation on action by Mrs. Bell imposed by the manager 
in his decision of June 28, 1951, was not required by any statutory provision 
or departmental regulation. On the other hand, it was obviously in the 
interest of good administration that a reasonable time be fixed by the 
manager for the completion by Mrs. Bell of her part of the procedure involved 
in the issuance of the lease. Being a purely administrative requirement, 
the 30-day time limit could be waived by the official who imposed it or by 
any superior officer. See Austin B. Smith et al., A-26368 (September 30, 

1952); John C. Stewart, _I. D._(A-26389, August 22, 1952); 

Warwick M. Downing, _I.D. _(A-25798, August 16, 1950). 

It appears that the manager was notified within the 30-day period 
that Mrs. Bell desired the lease but that, for reasons not stated, it 
would not be possible to comply with the manager’s requirements within 
the time allowed. A 30-day extension was requested. After the 30-day 
period had expired, but before the manager took any action on the request 
for an extension or any action to close the case relating to Mrs. Bell’s 



application because of her failure to comply with the 30-day requirement, 
Mrs. Bell fulfilled the obligations required of her by the managers decision 
A lease was thereupon issued to her. In this respect, the present case is 
to be distinguished from the Stewart case in which the case was closed on 
the books of the Bureau of Land Management prior to the receipt of Mr. 
Stewards request for the reinstatement of his application, and from the 
Smith case, where not only was the case closed but a lease had been issued 
to an intervening applicant;.. 

Under the circumstances of this case, there is no reason to cancel 
the lease issued to Mrs. Bell. 

Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509, as revised, 17 F.R. 
6794), the decision of the Assistant Director of the Bureau of Land Manage¬ 
ment is affirmed. 


(Sgd) Martin G. White, Solicitor 
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UNITED STATES DEPARTMENT OF THE 

INTERIOR 

Office of the Secretary 
Washington 


A. 24126 


W. A. RANK, JR. 


October 11, 1945 
tT N” 

Las Cruces 050834 
062238 

Preference right to lease 
denied. 

Motion denied. 


MOTION FOR REHEARING 

On December 3, 1943, W. A. Rank, Jr., filed application No. 

062238 for the exercise of a preference right to a new oil and gas lease 
under section 1 of the act of July 29, 1942 (56 Stat 726, 30 U. S. C. sec. 
226 (B)). The Commissioner of the General Land Office, by decision of 
February 8, 1945, rejected the preference right application on the ground 
that W. A. Rank, Jr., does not appear to be the same person as W. A. 
Rank who, together with Pearl Rank, was the record titleholder of the 
lease, and that the record fails to disclose any interest of W. A. Rank, 

Jr., in the lease. W. A. Rank, Jr. appealed, requesting that the 
Secretary permit reinstatement of the lease. By decision dated June 26, 
1945, the Commissioners decision was affirmed on the ground that there 
is no power in the Secretary to grant a reinstatement in the instant case. 

W. A. Rank, Jr. has filed a petition for rehearing of the decision of 
June 26, 1945. In support of his petition he referred to the following 
statement in the decision of June 26, 1945: T lt may be noted only that 
appellants assertion that at the time of filing the application he believed 
that the lease stood in his name, is not especially impressive. ” In order 
to refute that statement, petitioner submitted certain evidence, in particu¬ 
lar a letter of November 17, 1943, from Mr. Olen F. Featherstone, an 
oil operator, to W. A. Rank in which Mr. Featherstone advised that 


according to his records W. A. Rank, Jr. had the oil and gas lease here 
in question, and in which he suggested that W. A. Rank, Jr., file applica¬ 
tion for a preference right. It is also claimed in the petition for rehearing 
that Mr. Featherstone had all the records and information pertaining to the 
lease. 

The decision of June 26, 1945, was predicated upon the reason, 
fully set forth in the decision, that in the instant case in view of the clear 
provision of section 1 of the act of July 29, 1942, the Secretary lacks 
184 power to grant a reinstatement. The decision of June 26, 1945, was not 
based upon the statement referred to by the petitioner. Accordingly, itis 
irrelevant (and that was so stated in the decision of June 26, 1945) whether 
or not W. A. Rank, Jr. at the time of filing the application believed that 
the lease stood in his name, and the decision of the Commissioner of the 
General Land Office thus must be affirmed even if, on the basis of the 
evidence now submitted, it were found that W. A. Rank, Jr. was under 
such mistaken belief when filing his application. 

It was also suggested on behalf of W. A. Rank, Jr., that, if not as 
a valid exercise of a preference right, his application of December 3, 

1943, be considered as the "first" application filed on January 1, 1944. 

Such theory is untenable. Prior to January 1, 1944, the land was not 
subject to general application for a lease, so that no such effect can be 
attached to the application of W. A. Rank, Jr. The Department has 
squarely held to the contrary in the recent case of Jack E. Moore (unreport 
ed), decided August 21, 1945. 

The petition for rehearing is denied. 

/s/ Oscar L. Chapman 
r Assistant Secretary. 
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(Exhibit 3-G) UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 

A-26369 August 22, 1952 

John C. Stewart Salt Lake City 070795. 

Reinstatement of application for 
noncompetitive oil and gas lease 
denied. 

Affirmed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
On January 19, 1949, John C Stewart filed an application (Salt Lake 
City 070795) for a noncompetitive oil and gas lease covering the SE 1/4 
sec. 15 T. 43 S., R. 15 W., S. L. M., Utah, pursuant to section 17 of the 
Mineral Leasing Act of February 25, 1920, as amended (30 U.S.C., 1946 
ed., sec. 226). On October 30, 1950, Richard Hungate filed an application 
(Salt Lake City 02553) for an oil and gas lease which included the land 
applied for by Mr. Stewart. 

By a decision dated January 30, 1951, the manager of the Salt Lake 
City land and survey office found that Mr. Stewart was entitled to receive 
an oil and gas lease on the land for which he had applied. The decision 
allowed Mr. Stewart a period of 30 days "from notice hereof" in which to 
execute the prescribed lease forms. It was expressly stated in the decision 
that "Failure to comply within the time allowed will result in the final 
rejection of the application without further notice. " 

186 It appears that a copy of the managers decision and the prescribed 

lease forms were sent by registered mail to Mr. Stewart at 176 South 11th 
East, Salt Lake City, Utah, which was the address given in his application. 
The return receipt, dated February 2, 1951, was signed by Mrs. John R. 
Stewart (the applicant’s mother), as agent for Mr. Stewart. 

No action was taken by Mr. Stewart in response to the decision, and 
on March 15, 1951, the case relating to his application was closed on the 
books of the Bureau of Land Management. 
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On April 18, 1951, Mr. Stewart filed with the Salt Lake City land 
office a petition for the reinstatement of his application. The lease forms 
which had previously been sent to him were duly signed and accompanied his 
petition. 

In his petition for reinstatement, Mr. Stewart stated that his mother 
Mrs. John R. Stewart, who had signed the return receipt for the managers 
decision and attached lease forms on February 2, 1951, was suffering from 
the infirmities of age and had failed to inform him of the receipt of such 
documents until April 17, 1951. Mr. Stewart stated further that Mrs. John 
R. Stewart was not his agent and was not authorized to accept on his behalf 
the manager’s communication. 

On April 19, 1951, the manager of the Salt Lake City land and survey 
office denied the petition for reinstatement. The applicant appealed to the 
head of the Bureau of Land Management from the manager’s decision, and 
187 on September 19, 1951, the Acting Director of the Bureau of Land Manage- 
ment affirmed the manager’s decision. The present appeal to the head of 
the Department was then taken by Mr. Stewart. 

The 30-day limitation imposed by the manager of the Salt Lake City 
land and survey office on action by Mr. Stewart was not required by any 
statutory provision or departmental regulation. Consequently, the limita¬ 
tions could be waived by the Secretary of the Interior (or his delegate). 
Warwick M. Downing, A-25798 (August 16, 1950). 

On the other hand, it was obviously in the interest of good administra¬ 
tion that a reasonable time limit be fixed by the manager for the completion 
by Mr. Stewart of his part of the procedure involved in the issuance of the 
lease. It would not have been business-like to permit this phase of the 
transaction to remain in suspension indefinitely while awaiting Mr. Stewart’s 
pleasure. The 30-day period fixed by the manager was a reasonable one. 
Consequently, a waiver of the manager’s requirement in this respect would 
be warranted only upon the basis of a showing by the appellant that compell¬ 
ing equitable factors in his favor outweigh the administrative principle of 
orderly procedure upon which the manager’s requirement was based. I do 
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not find any such showing in this case. 

The lease forms, together with a clear statement that failure to 
execute them within 30 days would result in the final rejection of the applica¬ 
tion without further notice, were sent by registered mail to Mr. Stewart at 
the only address that he had given to the land and survey office. Mr. Stewart 
had not furnished any special instructions as to the proper recipient of his 
mail at that address. In such circumstances, the delivery of the documents 
to the applicant’s mother, upon her receipt as agent, at the address given 
by the applicant constituted all the notice that could reasonably have been 
expected. Thereafter, the Department was under no obligation to see to it 
that the envelope containing these documents was actually opened by, or 
called to the attention of, the addressee. 

The fact that Mr. Stewart’s mother failed to call his attention to the 
envelope or its contents does not provide any sound reason for undoing the 
administrative action that was taken in closing out Mr. Stewart’s case, 
particularly as an intervening application has'been filed for an oil and gas 
lease on the same land sought by Mr. Stewart. 

I conclude that Mr. Stewart’s request for the reinstatement of his 
application was properly rejected. 

Therefore, the decision of the Acting Director of the Bureau of Land 
Management is affirmed. 

/s/ R. D. Seahles 

Under Secretary of the Interior 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Washington 25, D. C. 

(Exhibit 3-h) Wyoming 012547 

Evanston 021588 

Registered Mail 
DECISION 

Charlotte L. Murphey Oil and Gas 

Offer Held for Rejection in Part 

On May 14, 1952, Charlotte L. Murphey filed an appeal from the 
decision of the Manager dated April 8, 1952, rejecting her oil and gas 
lease offer Wyoming 012547 to the extent of the land embraced in oil and 
gas lease Evanston 021588 of Herbert R. Lewis. The lessee has filed an 
answer to the appeal. Offer 012547 was filed February 1, 1952. 

Lease 021588 was issued February 1, 1947. Its 5-year term 
expired January 31, 1952. By decision of the Manager dated April 8, 1952, 
the lease was extended for an additional five years under sec. 15 of the 
act of August 8, 1946 (60 Stat. 960; 30 U. S. C. 181). 

Appellant contends that the lease should not have been extended be¬ 
cause the application therefor was not made by the record owner of the 
lease. 

The records show that on January 28, 1952, a letter requesting an 
extension of the lease under sec. 15 of the 1946 act was filed, signed by 
the Richland Oil Development Company, E. J. Preston, Vice President, 
accompanied by the sixth year’s rental and that on January 28, 1952, the 
application and money were returned by the Manager because it had not 
been made by the record lease holder. On February 8, 1952, a letter 
signed Herbert R. Lewis by E. J. Preston was filed, returning the money 
and requesting that the lease be continued in the name of Herbert R. Lewis. 
This letter bore approval and acceptance of Richland Oil Development 
Company and stated that Herbert R. Lewis is the president of the company, 
holding the lease as trustee for the company. The money paid was returned. 
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On February 11, 1952, a letter signed by Herbert R. Lewis was filed in 

i 

which he asked for the extension under sec. 15 of the 1946 act, the rental 
money was paid and he requested that the lease be continued in his name. 
There is pending for approval an assignment of the lease by Lewis in 
favor of the Richland Oil Development Company, filed May 29, 1952. 

191 Although the application filed January 28 by the Company, which was 

before the expiration of the lease term, and accompanied by the requisite 
rental, was not accompanied by evidence of authority of the Company to 
act in behalf of the lessee, the omission was not fatal to the application 
but was a curable defect within 30 days from notice of rejection. The 
manager, instead of returning the amount of rental by letter to the Company 
and rejecting the application should have rejected the application for exten¬ 
sion by a decision, and allowed 30 days within which to appeal or file 
evidence that it was acting in behalf of the lessee. The lessee's filing of 
February, which was within 30 days of the receipt of the Manager's letter 
of January 28, accompanied by the amount of the rental, may be regarded 
as ratifying and confirming the action of the Company in applying for the 
extension. 

In view whereof the decision appealed from is affirmed, The offer 
is held for rejection as herein indicated, which action will become final 
after 30 days from receipt of notice hereof by the offerer. The right of 
appeal is allowed. If an appeal is filed, it must be in accordance with the 
regulations contained in the enclosed copy of circular 1818. 

/s/ William Pincus 
Asst Director. 

Enclosure 

Copy to: Mgr. Herbert R. Lewis 

Mountain Fuel Supply Co. R. L. Wilkinson/mw 11/18/52 
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192 Public Law 555 - 83d Congress, Chapter 644 

2d Session, S. 2380 

AN ACT 

To amend the Mineral Leasing Act of February 25, 1920, as amended. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Act of February 25, 1920, 
as amended (30 U.S.C. 226), is further amended as follows: 

(1) Strike out the second paragraph of section 17 and insert the 
following language in lieu thereof: 

"Any lease issued under this Act which is subject to termination by 
reason of cessation of production shall not terminate if within sixty days 
after production ceases, reworking or drilling operations are commenced 
on the land under lease and are thereafter conducted with reasonable dili¬ 
gence during such period of nonproduction. No lease issued under the 
provisions of this Act shall expire because operations or production is sus¬ 
pended, under any order, or with the consent, of the secretary of the 
Interior. No lease issued under the provisions of this Act covering lands 
on which there is a well capable of producing oil or gas in paying quantities 
shall expire because the lessee fails to produce the same, unless the les¬ 
see is allowed a reasonable time, but not less than sixty days after notice by 
registered mail, within which to place such well on a producing status: 
Provided, That after such status is established production shall continue on 
the leased premises, unless and until suspension of production is allowed 
by the Secretary of the Interior under the provisions of this Act." 

(2) Strike out the third paragraph of section 17 and insert in lieu 
thereof: 

"Upon the expiration of the initial five-year term of any noncompeti¬ 
tive lease maintained in accordance with applicable statutory requirements 
and regulations, the record titleholder thereof shall be entitled to a single 
extension of the lease, unless then otherwise provided by law, for such 
lands covered by it as are not on the expiration date of the lease withdrawn 
from leasing under this section. A withdrawal, however, shall not affect 
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the right to an extension if actual drilling operations on such lands were 
commenced prior to such withdrawal becoming effective. and were being 
diligently prosecuted on such expiration date. No withdrawal shall be 
effective within the meaning of this section until ninety days after notice 
thereof shall be sent by registered mail, to each lessee to be affected by 
such withdrawal. A noncompetitive lease, as to lands not within the known 
geologic structure of a producing oil or gas field, shall be extended for a 
period of five years and so long thereafter as oil or gas is produced in 
paying quantities. A noncompetitive lease, as to lands within the known 
geologic structure of a producing oil or gas field, shall be extended for a 
period of two years and so long thereafter as oil or gas is produced in 
pacing quantities. A noncompetitive lease, as to lands within the known 
geologic structure of a producing oil or gas field, shall be extended for a per¬ 
iod of two years and so long thereafter as oil or gas is produced in paying 
quantities. Any noncompetitive lease extended under this paragraph shall 
be subject to the nies and regulations in force at the expiration of the 
initial five-year term of the lease. No extension shall be granted, however, 
unless within a period of ninety days prior to such expiration date an 
application therefor is filed by the record titleholder or an assignee whose 
assignment has been filed for approval, or an operator whose operating 
agreement has been filed for approval." 

193 (3) Strike out the fifth paragraph of section 17 and insert the follow¬ 

ing language in lieu thereof: 

,r Whenever it appears to the Secretary of the Interior that lands 
owned by the United States are being drained of oil or gas by wells drilled 
on adjacent lands, he is hereby authorized and empowered to negotiate 
agreements whereby the United States, or the United States and its lessees, 
shall be compensated for such drainage, such agreements to be made with the 
consent of the lessees affected thereby, and the primary term including any 
extensions thereof of any lease for which compensatory royalty is being 
paid shall be extended for the period during which such compensatory 
royalty is paid and for a period of one year from discontinuance of such 
payment and so long thereafter as oil or gas is produced in paying quantities: 


Provided, That the Secretary of the Interior shall report to Congress at the 
beginning of each regular session, all such agreements entered into during 
the previous year which involve unleased Government lands. " 

(4) Strike out the second sentence of the fourth paragraph of section 
17 (b) and insert in lieu thereof the following language: "Any other lease 
issued under any section of this Act which has heretofore or may hereafter 
be committed to any such plan that contains a general provision for alloca¬ 
tion of oil or gas, shall continue in force and effect as to the land commit¬ 
ted, so long as the lease remains subject to the plan: Provided, That 
production is had in paying quantities under the plan prior to the expiration 
date of the term of such lease. Any lease hereafter committed to any such 
plan embracing lands that are in part within and in part outside of the area 
covered by any such plan shall be segreaged into separate leases as to the 
lands committed and the lands not committed as of the effective date of 
unitization: Provided, however, That any such lease as to the non-unitized 
portion shall continue in force and effect for the term thereof but for not less 
than two years from the date of such segregation and so long thereafter as 
oil or gas is produced in paying quantities. " 

(5) Strike out the words "and regardless of acreage limitations 
provided for in this Act" in the fifth paragraph of section 17 (b) and insert 
the following sentence at the end of that paragraph: "All leases operated 
under such approved operating, drilling, or development contracts, and 
interests thereunder, shall be excepted in determining holdings or control 
under the provisions of any section of this Act. 

(6) Strike out the last sentence of section 30 (a) and insert the follow¬ 
ing in lieu thereof: "Assignments under this section may also be made of 
parts of leases which are in their extended term because of any provision 
of this Act. The segregated lease of any undeveloped lands shall continue 
in full force and effect for two years and iso long thereafter as oil or gas is 
produced in paying quantities." 

(7) Insert the following sentence immediately after the second para¬ 
graph of sectinn 31: "Notwithstanding the provisions of this section, however 
upon failure of a lessee to pay rental on or before the anniversary date of 
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the lease, for any lease on which there is no well capable of producing oil 
or gas in paying quantities, the lease shall automatically terminate by 
operation of law: Provided, however, That when the time for payment falls 
194 upon any day in which the proper office for payment is not open, pay¬ 
ment may be received the next official working day and shall be considered 
as timely made.” 

Approved July 29, 1954. 


195 [ Ex. 5] 

ASSIGNMENT OF OIL AND GAS LEASE 
KNOW ALL MEN BY THESE PRESENTS: 

That, HERBERT R. LEWIS, for value received, does hereby sell, 
assign, transfer and set over unto RICHLAND OIL DEVELOPMENT COM¬ 
PANY, that certain Oil and Gas Lease dated the 1st day of February, 1947, 
by and between the United States of America, as Lessor, and Herbert R. 
Lewis as Lessee, together with the leasehold estate thereby created, 
covering that certain real property located in the County of Lincoln, State 
of Wybming, more particularly described as follows: 

United States Government Lease Serial Evanston 021588 
Twp. 24 North, Range 115 West, 6th PM 
Sec. 5: Lots 1, 2, 3, 10, 11, SE 1/4, E 1/2 SW 1/4 
Sec. 8: E 1/2, E 1/2 W 1/2, 

Sec. 20: E 1/2 
Sec. 29: E 1/2 

Twp. 25 North, Range 115 West, 6th PM 
Sec. 25: E 1/2 SE 1/4 
Sec. 35: El/2 

containing 1,998.56 acres more or less 
EXCEPTING from this conveyance and RESERVING unto the assignor 
herein a total overriding oil and gas royalty interest amounting to Five 
Percent (5%) of all oil and gas hereafter produced and saved from the here- 
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in premises under said lease for the benefit of the fallowing named persons 
who are the owners of such royalty interests under said lease by virtue of 
assignments heretofore made to them in the amounts set opposite their 
respective names, to-wit: 

Nellie Johnson, Administratrix of | 

i 

i 

Estate of Bessie B. Oborne, deceased Two Percent (2%) 


H. C. Bretschneider 
Dean K. Christenson 
Austin A. Vossler 
Max and/or Myrna Weiss 
Birgit K. Preston 
John L. Feusner 
Alice Crabtree 

Andrew H. and/or Gladys Vossler 
Henry L. and/or Augusta Lubking 
Herman D. Matzke 


Two Percent (2%) 

One Percent (1%) 

One-half Percent(l/2%) 
One Eighth Percent (1/8%) 
One Fourth Percent (1/4%) 
One Fourth Percent (1/4%) 
One Fourth Percent (1/4%) 
One Fourth Percent (1/4%) 
One Eighth Percent (1/8%) 
One Eighth Percent (1/8%) 
One Eighth Percent (1/8%) 


TO HAVE AND TO HOLD unto said RICHLAND OIL DEVELOPMENT 
COMPANY, subject to approval of the Secretary of the Interior. 

IN WITNESS WHEREOF, the assignor has executed this assignment 
this 12th day of May 1952. 

/s/ Herbert R. Lewis 


196 STATE OF ILLINOIS 

COUNTY OF DU PAGE. SS 

On this 12th day of May 1952, before me personally appeared 
HERBERT R. LEWIS, to me known to be the person who signed the fore¬ 
going instrument, and acknowledged that he executed the same as his free 
act and deed. 

Given under my hand and notarial seal. 

/s/ Clark B. Richie 

My commission expires Notary Public, residing 

1/16/55 at ® ln ^ lurst » Illinois. 
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199 Civil Action 3661-4 ANSWER 

Defense 1 

The complaint fails to state a claim upon which relief can be granted 
against this defendant. 

Defense 2 

Defendant, Richland Oil Development Company, is a corporation 
organized under the laws of Montana, is an indispensable party to this action 
but it is not amenable to the process of this Court. 

Defense 3 

The action is in substance and effect against the United States which 
has not consented to be sued. 

200 Defense 4 

The United States is an indispensable party to this action. 

Defense 5 

l. This defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations in paragraph one of the 
complaint concerning the citizenship and residence of the plaintiff. Defend¬ 
ant denies that plaintiff is entitled to a lease of lands in the public domain 
in Wyoming as alleged in paragraph one of the complaint. 

n. This defendant admits the allegations of paragraph two of the 
complaint except that he denies that Defendant, Douglas McKay, is under 
any statutory duty to issue a lease to plaintiff as alleged therein. 

m. This defendant admits the allegations of paragraph three of the 
complaint. 

IV. This defendant admits the allegations of paragraph four of the 
complaint except that he denies that Oil and Gas Lease Evanston 021588 
terminated on January 31, 1952. 

V. This defendant is advised and believes that the allegations in 
paragraph five of the complaint are matters of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

VI. This defendant admits the allegations of paragraph six of the 
complaint. 


I 


i 


201 VH. This defendant is advised and believes that the allegations in 
paragraph seven of the complaint are matters of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

Vm. This defendant admits that on February 1, 1952, plaintiff filed 

! 

with the Land and Survey Office of the Bureau of Land Management at 

i 

Cheyenne, Wyoming, an application for an oil and gas lease and paid the 
rents and fees as alleged in paragraph eight of the complaint, and he 

i 

admits that thereafter a purported lease was issued to plaintiff as alleged 
in paragraph eight of the complaint. This defendant denies each and every 
other allegation contained in paragraph eight of the complaint. 

IX. This defendant denies that any action taken by defendant McKay 

j » 

or under his authority nullified, denied, or evaded any right, title or 

i 

interest of plaintiff. 

A. This defendant admits on January 28, 1952, a letter dated 

I 

January 20, 1952, requesting an extension of oil and gas lease serial 
No. Evanston 021588 was received and filed in the Land and Survey Office 
of the Bureau of Land Management at Cheyenne, Wyoming. This defendant 
admits that a true copy of that letter is annexed to the complaint as 

j 

Exhibit 2. This defendant denies the interpretation placed on that letter in 
paragraph nine A of the complaint and avers that defendant McKay has 
found as facts that the letter was written by E. J.j Preston as agent for 

l 

Herbert B. Lewis and that the Department of the Interior had prior know¬ 
ledge of the agency of E. J. Preston to act for Herbert R. Lewis in connec- 
tion with oil and gas lease serial No. 021588 and had accepted from E. J. 

i 

Preston payments of rent due from Herbert R. Lewis under that lease and 
had sent receipts for the rent directly to Mr. Preston and had otherwise 
corresponded directly with Mr. Preston concerning the lease. This defend- 

i - 

ant also avers that the letter filed on January 28, 1952, was accompanied 
by a check in the proper amount for the rent for the sixth year of the lease 
as extended. 

202 B. This defendant admits that by letter dated January 28, 1952, a 

v 

true copy of which is annexed to the complaint as Exhibit 3, the application 
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for an extension of oil and gas lease serial No. Evanston 021588 was 
rejected by the Land & Survey Office of the Bureau of Land Management at 
Cheyenne, Wyoming. This defendant denies that the official case record 
for oil and gas lease serial No. Evanston 021588 contains no evidence show¬ 
ing that any application for an extension was filed by Herbert R. Lewis on 
or before January 31, 1952, and he avers that on January 28, 1952, by 
letter dated January 20, 1952, Herbert R. Lewis by his agent E. J. Preston 
duly applied for an extension of that lease. 

C. This defendant denies that on February 1, 1952, oil and gas lease 
serial No. 021588 had expired by operation of law. This defendant admits 
the other allegations of paragraph 9C of the complaint. 

D. This defendant admits the allegations in paragraph 9D of the 
complaint. 

E. This defendant admits the allegations in paragraph 9E of the 
complaint. 

F. This defendant admits the allegations in paragraph 9F of the 
complaint except that he denies that the action taken by the Manager of the 
Land & Survey Office of the Bureau of Land Management at Cheyenne, 
Wyoming, in granting a five year extension of oil and gas lease serial 
No. Evanston 021588 was contrary to law or in derogation of any rights 

of the plaintiff. 

G. This defendant admits the allegations in paragraph 9G of the 
complaint except that he denies that oil and gas lease serial No. Evanston 
021588 has expired and he denies that the refusal to grant plaintiff a lease 
to the lands included in that lease was in violation of law or of plaintiff T s 
rights. 

H. This defendant admits the allegations in paragraph 9H of the 
complaint. 

I. This defendant admits that on December 20, 1952, the Assistant 
Director of the Bureau of Land Management affirmed the ruling of the 
Manager of the Land & Survey Office at Cheyenne, Wyoming, as alleged 
in paragraph 91 of the complaint. This defendant denies that the action of 



- ! - 

the Assistant Director of the Bureau of Land Management was either contrary 
to law or unsupported by the facts or in derogation of the rights of the plain- 

i 

tiff. This defendant is advised and believes that the other allegations of 

# 

paragraph 9 I of the complaint are arguments and conclusions of law which 

i 

1 

do not require answer and, therefore, those allegations are neither admitt¬ 
ed nor denied. 

♦ 

J, K, L, M, N and O. This defendant admits the allegations in 
paragraphs 9 J, K, L, M, N, and O of the complaint. 

X. This defendant admits that the ninety day period prior to 

i 

February 1, 1952, Herbert R. Lewis was the record titleholder of oil and 

i 

gas lease serial No. Evanston 021588; he denies that Herbert R. Lewis made 
no application for the extension of the lease and he avers that on January 28, 
1952, Herbert R. Lewis filed a timely application for an extension through 
his agent E„ J. Preston. This defendant is advised and believes that the 
remaining allegations in paragraph 10 of the complaint are arguments or 

conclusions of law which do not require answer and, therefore, those 

i 

allegations are neither admitted nor denied. 

| 

WHEREFORE, having fully answered, this defendant prays that the 
complaint be dismissed. 

/s/ Robert S. | Tarnay 

1025 Connecticut Avenue, N.W. 
Washington, D. C. 

Attorney for Herbert R. Lewis 

(Certificate of Service) 

i 

i 
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MOTION FOR SUMMARY JUDGMENT 

Comes now the Defendant, Herbert R. Lewis, and moves that this 
Court grant summary judgment against the Plaintiff in the above entitled 
case, upon the ground that there is no genuine issue as to any material 
fact, and that he is entitled to a judgment in his favor as a matter of law. 

Defendant, Herbert R. Lewis, states that the complaint of the Plain¬ 
tiff for a mandatory injunction admits that all of the administrative steps 
provided for in the appropriate statutes and regulations quoted thereunder 
were made available to the Plaintiff, and that all of the applicable appellate 
procedures provided for in the statutes and regulations were in fact employ¬ 
ed by the Plaintiff in the proceedings before the Department of the Interior; 
and further, as a matter of law, that the requirements of due process of 
law were therefore met in the proceedings before the Department of the 
Interior. 

Defendant Lewis further states that the pleadings presently on file in 
this matter show conclusively that there is no genuine issue of fact to be 
tried, and that he is entitled to judgment in his favor in this proceeding as 
a matter of law. 

WHEREFORE, Defendant Lewis prays that this Honorable Court grant 
to him summary judgment against the Plaintiff in accordance with Rule 56 
of the Federal Rules of Civil Procedure. 

/s/ Robert S. Tarnay 

Attorney for Herbert R. Lewis 


(Certificate of Service) 


I 

I 


I 
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215 [ Filed May 23, 1955] i 

AFFIDAVIT OF OSCAR E. COLLINS IN OPPOSITION 
TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT. 
WASHINGTON, D.C.) SS: 

Oscar E. Collins, being first duly sworn, does on his oath depose 
and say: j 

1. Iam the Certifying Officer, Bureau of Land Management, 

j ; „ 

Department of the Interior. 

j ’• 

2. The documents attached hereto as exhibits as follows: 

f 

Exhibit 1, oil and gas lease Evanston 021588. 

Exhibit 2, decision dated October 12, 1950, by Perry T. 

_ . • j, v . .. 

Williams, Manager. 

I ♦ 

Exhibit 3, letter dated October 25, 1950, from E. J. Preston. • 

i 

Exhibit 4, letter dated October 27, 1950, from Perry T. 

—„ •. i 

Williams, Manager. 

Exhibit5, letter dated December 13, 1950, from E. J. Preston 

216 Exhibit 6, collection voucher dated December 18, 1950, 

! 

to E. J. Preston. 

are true and correct copies of the documents appearing in oil and gas lease 
file Evanston 021588. j ' 


/s/ Oscar E. Collins 

i 

i 

Subscribed and sworn to before me 

this 20th day of May, 1955 j 

/s/ LeRoy H. Detiviler 

i 

Notary Public in and for the 

i 

District of Columbia 

. i 

My commission expires May 14, 1957. 
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217 Form 4-213 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Office: Evanston 
Serial: 021588 

Non-competitive Lease of Oil and Gas Lands under the Act of February 25, 
1920 as Amended. 

THIS INDENTURE OF LEASE, entered into, in triplicate, as of the 

[ FEB. 1 - 1947] day of_by and between the UNITED STATES OF 

AMERICA, through the Bureau of Land Management, party of the first 
part, and Nellie Johnson, Administratrix of the Estate of Bessie B. 

Oborne, Basin, Wyoming., party of the second part, hereinafter called 
the lessee, under, pursuant and subject to the terms and provisions of the 
Act of February 25, 1920 (41 Stat. 437)., as amended, hereinafter referred 
to as the Act, and to all reasonable regulations of the Secretary of the 
Interior now or hereafter in force when not inconsistent with any express 
and specific provisions herein, which are made a part hereof, 
WITNESSETH: 

SECTION 1. Rights of Lessee — That the lessor, in consideration of rents 
and royalties to be paid, and the conditions and covenants to be observed 
as herein set forth, does hereby grant and lease to the lessee the exclusive 
right and privilege to drill for, mine, extract, remove, and dispose of all 
of the oil and gas deposits except helium gas in or under the following 
described tracts of land situated in the 

T. 24 N., R. 115 W., 6th P. M., Wyoming: 
sec. 9: S 1/2; 

sec. 8: E 1/2, E 1/2 W 1/2; 

sec. 5: lots 1, 2, 3, 10, 11, SE 1/4, E 1/2 SW 1/4; 
sec. 20: E. 1/2; 
sec. 29: El/2 ; 


T. 25 N., R. 115 W., I 

sec. 26: E 1/2 SE 1/4; | 

sec. 35: E 1/2. | 

containing 2318r56 (1998.56) acres, more or less, together with the right 

i 

to construct and maintain thereupon all works, buildings, plants, waterways, 

i . 

roads, telegraph or telephone lines, pipe lines, reservoirs, tanks, pumping 
stations, or other structures necessary to the full enjoyment thereof, for a 

I 

period of five years, and so long thereafter as oil or gas is produced in 

i 

paying quantities; subject to any unit agreement heretofore or hereafter 

approved by the Secretary of the Interior, the provisions of said agreement 

i 

to govern the lands subject thereto where inconsistencies with the terms of 

„ l 

this lease occur. 

SEC. 2. In consideration of the foregoing, the lessee hereby agrees: 
(a) Bonds. — (1) To maintain any bond furnished by the lessee as a 
condition for the issuance of this lease. (2) If the lease is issued non- 
competitively, to furnish a bond in a sum double the amount of the $1 per 
acre annual rental, but not less than $1000 nor more than $5000, upon the 

j 

inclusion of any part of the leased land within the geologic structure of a 
producing oil or gas field. (3) To furnish prior to beginning of drilling . 
operations and maintain at all times thereafter as Required by the lessor 
a bond In the penal sum of $5000 with approved corporate surety, or with 

i . ■ ■ 

deposit of United States bonds as surety therefor, conditioned upon compli- 
ance with the terms of this lease, unless a bond in. that amount is already 

i 

being maintained or unless such a bond furnished by an approved operator 
of the lease is accepted. 

i 

Until a general lease bond is filed a noncompetitive lessee will be 
required to furnish and maintain a bond in the penal sum of not less than 
$1000 in those cases in which a bond is required by law for the protection 
of the owners of surface rights. In all other cases where a bond is not 

i 

otherwise required, a $1000 bond must be filed for compliance with the 
lease obligations not less than 90 days before the due date of the next unpaid 
218 annual rental, but this requirement may be successively dispensed with by 

i 

payment of each successive annual rental not less than 90 days prior to its 

i 

due date. 
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(b) Cooperative or unit plan. — Within 30 days of demand, or if the 
the land is within an approved unit plan, in the event such a plan is termin¬ 
ated prior to the expiration of this lease, within 30 days of demand made 
thereafter, to subscribe to and to operate under such reasonable coopera¬ 
tive or unit plan for the development and operation of the area, field, or 
pool, or part thereof, embracing the lands included herein as the Secretary 
of the Interior may determine to be practicable and necessary or advisable, 
which plan shall adequately protect the rights of all parties, in interest, 
including the United States. 

(c) Wells: — (1) To drill and produce all wells necessary to protect 
the leased land from drainage by wells on lands not the property of the 
lessor or lands of the United States leased at a lower royalty rate, or in 
lieu of any part of such drilling and production, with the consent of the 
Director of the Geological Survey, to compensate the lessor in full each 
month for the estimated loss of royalty through drainage in the amount 
determined under instructions of said Secretary; (2) at the election of the 
lessee, to drill and produce other wells in conformity with any system of 
well spacing or production allotments affecting the field or area in which 
the leased lands are situated, which is authorized and sanctioned by applic¬ 
able law or by the Secretary of the Interior; and (3) promptly after due 
notice in writing to drill and produce such other wells as the Secretary 

of the Interior may require to insure diligence in the development and 
operation of the property. 

(d) Rentals and royalties. — (1) To pay the rentals and royalties 
set out in the rental and royalty schedule attached hereto and made a part 
hereof. 

(2) It is expressly agreed that the Secretary of the Interior may 
establish reasonable minimum values for purposes of computing royalty 
on any or all oil, gas, natural gasoline, and other products obtained from 
gas; due consideration being given to the highest price paid for a part or 
for a majority of production of like quality in the same field, to the price 
received by the lessee, to posted prices and to other relevant matters and, 
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whenever appropriate, after notice and opportunity to be heard. 

(3) When paid in value, such royalties on production shall be due and 
payable monthly on the last day of the calendar month next following the 
calendar month in which produced. When paid in amount of production, such 

royalty products shall be delivered in merchantable condition on the premia- 

I - • 

es where produced without cost to lessor, unless otherwise agreed to by the 
parties hereto, at such times and in such tanks provided by the lessee as 
reasonably may be required by the lessor, but in no case shall the lessee 

i •• 

be required to hold such royalty oil or other products in storage beyond the 
last day of the calendar month next following the calendar month in which 
produced. The lessee shall not be responsible or held liable for the loss 
or destruction of royalty oil or other products in storage from causes over 
which he has no control. 

(4) Royalties shall be subject to reduction on the entire leasehold or 
on any portion thereof segregated for royalty purposes if*the Secretary of 
the Interior finds that the lease cannot be successfully operated upon the 

i 

royalties fixed herein, or that such action will encourage the greatest ulti- 

i . 

mate recovery of oil or gas or promote conservation. 

I * ° * 

(e) Contracts for disposal of products. — Not to sell or otherwise 
dispose of oil, gas, natural gasoline, and other products of the lease . 
except in accordance with a contract or other arrangement first approved 
by the Director of the Geological Survey or his representative, such 
approval to be subject to review by the Secretary Of the Interior but to be 
effective unless and until revoked by the Secretary or the approving officer, 
and to file with such officer all contracts or full information as to other - 
arrangements for such sales. i 

219 (f) Statements, plats and reports. — At such times and in such form 

as the lessor may prescribe, to furnish detailed statements showing the 
amount and quality of all products removed and sold from the lease, the , 
proceeds therefrom, and the amounts used for prbduction purposes or 
unavoidably lost; a plat showing development work and improvements on the 
leased lands and a report with respect to stockholders, investment, deprec¬ 
iation and costs. I 


i 





(g) Well records . — To keep a daily drilling record, a log, and 
complete information on all well surveys and tests in form acceptable to or 
prescribed by the lessor of all wells drilled on the leased lands, and an 
acceptable record of all subsurface investigations affecting said lands, and 
to furnish them, or copies thereof to the lessor when required. 

(h) Inspection . — To keep open at all reasonable times for the 
inspection of any duly authorized officer of the Department, the lease 
premises and all wells, improvements, machinery, and fixtures thereon 
and all books, accounts, maps, and records relative to operations and 
surveys or investigations on the leased lands or under the lease. 

(i) Payments. — Unless otherwise directed by the Secretary of the 
Interior, to make rental, royalty, or other payments to the lessor, to the 
order of the Treasurer of the United States, such payments to be tendered 
to the manager of the district land office in the district in which the lands 
are located or to the Director of the Bureau of Land Management if there 
is no district land office in the State in which the lands are located. 

(j) Diligence, — Prevention of waste, — Health and safety of 
workmen. — To exercise reasonable diligence in drilling and producing the 
wells herein provided for unless consent to suspend operations temporarily 
is granted by the lessor; to carry on all operations in accordance with 
approved methods and practice as provided in the operating regulations, 
having due regard for the prevention of waste of oil or gas or damage to 
deposits or formations containing oil, gas, or water or to coal measures 
or other mineral deposits, for conservation of gas energy, for the preser¬ 
vation and conservation of the property for future productive operations, and 
for the health and safety of workmen and employees; to plug properly and 
effectively all wells before abandoning the same; to carry out at expense of 
the lessee all reasonable orders of the lessor relative to the matters in 
this paragraph, and that on failure of the lessee so to do the lessor shall 
have the right to enter on the property and to accomplish the purpose of such 
orders at the lessee’s cost: Provided, that the lessee shall not be held 
responsible for delays or casualties occasioned by causes beyond lessee’s 
control. 


I 
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i 

.1 . . 

(l) Taxes and wages — Freedom of purchase — To pay when due, all 

taxes lawfully assessed and levied under the laws of the State or the United 

* 

States upon improvements, oil, and gas produced from the lands hereunder, 

■i ' 

or other rights, property, or assets of the lessee; to accord all workmen 
and employees complete freedom of purchase, and to pay all wages due 
workmen and employees at least twice each month in the lawful money of 
the United States. ^ 

(m) Nondiscrimination . — Not to discriminate against any employee 
or applicant for employment because of race, creed, color, or national 

- i ■ • • - 

origin, and to require an identical provision to be included in all sub¬ 
contracts. 

I *• 

(n) Assignment of oil and gas lease or interest therein . — To file 
within 90 days from the date of final execution any instrument of transfer 
made of this lease, or any interest therein, including assignments of record 
title, working or royalty interests, operating agreements and sublease for •>- 

. r • * 

approval, such instrument to take effect upon its final approval by the - , 

f ... ■ . 1 

Director, Bureau of Land Management, as of the first day of the lease 

i 

month following the date of filing in the proper land office. 

I 

(o) Pipe lines to purchase or convey at reasonable rates and without 
discrimination. — If owner, or operator, or owner of a controlling interest 

— j 

in any pipe line or of any company operating the same which may be operat¬ 
ed accessible to the oil or gas derived from lands under the lease, 

to accept and convey and, if a purchaser of such products, to purchase at 

i ■ ‘ ' 

reasonable rates and without discrimination the oil or gas of the Government 
or of any citizen or company not the owner of any pipe line, operating a 

i ’ * 

lease or purchasing or selling oil, gas, natural gasoline, or other products 
under the provisions of the act. „ - 

i. 

(p) Reserved deposits . — To comply with all statutory requirements 
and regulations thereunder, if the lands embraced herein have been or shall 
hereafter be disposed of under the laws reserving to the United States the 
deposits of oil and gas therein, subject to such conditions as are or may 
hereafter be provided by the laws reserving such oil or gas. 






(q) Reserved or segregated lands. — If any of the land included in 
this lease is embraced in a reservation or segregated for any particular 
purpose, to conduct operations thereunder in conformity with such require¬ 
ments as may be made by the Director, Bureau of Land Management, for 
the protection and use of the land for the purpose for which it was reserved 
or segregated, so far as may be consistent with the use of the land for the 
purpose of this lease, which latter shall be regarded as the dominant use 
unless otherwise provided herein or separately stipulated. 

(r) Overriding royalties . — Not to create overriding royalties in 
excess of five per cent. 

(s) Deliver premises in cases of forfeiture . — To deliver up the 
premises leased, with all permanent improvements thereon, in good order 
and condition in case of forfeiture of this lease; but this shall not be con¬ 
strued to prevent the removal, alteration, or renewal of equipment and 
improvements in the ordinary course of operations. 

SEC. 3. The lessor expressly reserves: 

(a) Rights reserved — Easements and rights-of-way . — The right to 
permit for joint or several use casements or rights-of-way, including 
easements in tunnels upon, through or in the lands leased, occupied, or 
used as may be necessary or appropriate to the working of the same or of 
other lands containing the deposits described in the Act, and the treatment 
and shipment of products thereof by or under authority of the Government, 
its lessees or permittees, and for other public purposes. 

(b) Disposition of surface. — The right to lease, sell, or otherwise 
dispose of the surface of any of the lands embraced within this lease which 
are owned by the United States under existing law or laws hereafter enacted, 
insofar as said surface is not necessary for the use of the lessee in the 
extraction and removal of the oil and gas therein. 

(c) Monopoly and fair prices . — Full power and authority to 
promulgate and enforce all orders necessary to insure the sale of the 
production of the leased lands to the United States and to the public at 
reasonable prices, to protect the interests of the United States, to prevent 
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monopoly and to safeguard the public welfare. j 

(d) Helium . — Pursuant to section 1 of the Act, and section 1 of the v 
Act of March 3, 1927 (44 Stat. 1387), as amended jthe ownership and the 
right to extract helium from all gas produced under this lease, subject to ; 
such rules and regulations as shall be prescribed by the Secretary of the 

• 'i 

Interior. In case the lessor elects to take the helium the lessee shall deliver 

! • 

all gas containing same, or portion thereof desired, to the lessor, for the " 
extraction of the helium in such plant or reduction works for that purpose - 

i 

221 as the lessor may provide, whereupon the residue shall be returned to the 

I 

lessee with no substantial delay in the delivery of gas produced from the 
well to the purchaser thereof. The lessee shall not suffer a diminution of - 

i ✓ ^ .• 

value of the gas from which the helium has been extracted, or loss other-- 

•j 

wise, for which he is not reasonably compensated, save for the value of the 
helium extracted. The lessor further reserves the right to erect, maintain, 

i 

and operate any and all reduction works and other equipment necessary for 

! 

the extraction of helium on the premises leased, i 

(e) Taking of royalties. — All rights pursuant to section 36 of the 
Act to take royalties in amount or in value of production. 

:i ‘ .. v 

(f) Casing. — All rights pursuant to section 40 of the Act to purchase 
casing and lease or operate valuable water wells, j 

(g) Fissionable materials . — Pursuant to the provisions of the act of 
August 1, 1946 (Public Law 585, 79th Congress) all uranium, thorium or 
other material which has been or may hereafter be determined to be peculiarly 

i * ■ 

essential to the production of fissionable materials, whether or not of 

commercial value, together with the right of the United States through its au- 

i, 

thorized agents or representatives at any time to enter upon the land and 

j ! 

prospect for, mine and remove the same making just compensation for any 

j, ^ ’ 

damage or injury occasioned thereby. j * .. * - 

SEC. 4. Drilling and producing restrictions. — It is covenanted and 
agreed that the rate of prospecting and developing and the quantity and rate 
of production from the lands covered by this lease shall be subject to control 

- j ■ " • 

in the public interest by the Secretary of the Interior, and in the - 
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exercise of his judgment the Secretary may take into consideration, among 
other things, Federal laws, State laws, and regulations issued thereunder, 
or lawful agreements among operators regulating either drilling or produc¬ 
tion, or both. After unitization, the Secretary of the Interior, or any 
person, committee, or State or Federal officer or agency so authorized in 
the unit plan, may alter or modify from time to time, the rate of prospect¬ 
ing and development and the quantity and rate of production from the lands 
covered by this lease. 

SEC. 5. Surrender and termination of lease . — The lessee may 
surrender this lease or any legal subdivision thereof by filing in the proper 
land office a written relinquishment, in triplicate, which shall be effective 
as of the date of filing subject to the continued obligation of the lessee and 
his surety to make payment of all accrued rentals and royalties and to place 
all wells on the land to be relinquished in condition for suspension or 
abandonment in accordance with the regulations and the terms of the lease, 
to be accompanied by a statement that all wages and moneys due and payable 
to the workmen employed on the land relinquished have been paid. 

SEC. 6. Purchase of materials, etc., on termination of lease. — 
Upon the expiration of this lease, or the earlier termination thereof pursuant 
to the last preceding section, the lessor or another lessee may, if the 
lessor shall so elect within three months from the termination of the lease, 
purchase all materials, tools, machinery, appliances, structures, and 
equipment placed in or upon the land by the lessee, and in use thereon as a 
necessary or useful part of an operating or producing plant, on the payment 
to the lessee of such sum as may be fixed as a reasonable price therefor 
by a board of three appraisers, one of whom shall be chosen by the lessor, 
one by the lessee, and the other by the two so chosen; pending such election 
all equipment shall remain in normal position. If the lessor, or another 
lessee, shall not within three months elect to purchase all or any part of 
such materials, tools, machinery, applicances, structures, and equipment, 
the lessee shall have the right at any time, within a period of 90 days there¬ 
after to remove from the premises all the material, tools, machinery, 
appliances, structures, and equipment which the lessor shall not have 


elected to purchase, save and except casing in wells and other equipment for 
222 apparatus necessary for the preservation of the well or wells. Any mater¬ 
ials, tools, machinery, appliances, structures, and equipment, including 

l 

casing in or out of wells on the leased lands, shall become the property of 

the lessor on expiration of the period of 90 days above referred to or such 

* » 

extension thereof as may be granted on account of adverse climatic condi- 

i 

tions throughout said period. 

SEC. 7. Pr o ceedings j n ca ge af . d ef ault . - If the lessee shall not 
comply with any of the provisions of the Act, or the regulations thereunder 

i 

or make default in the performance or observance of any of the terms, 
covenants, and stipulations hereof and such default shall continue for a 
period of 30 days after service of written notice thereof by the lessor, the 
lease may be canceled by the Secretary of the Interior in accordance with 
Section 31 of the Act, as amended, and all materials, tools, machinery, 
appliances, structures, equipment and wells shall thereupon become the 

j 

property of the lessor, except that if said lease covers land known to 

i 

contain valuable deposits of oil or gas, the lease may be canceled only by 
judicial proceedings in the manner provided in section 31 of the Act; but 
this provision shall not be construed to prevent the exercise by the lessor 
of any legal or equitable remedy which the lessor might otherwise have. A 
waiver of any particular cause of forfeiture shall not prevent the cancelation 
and forfeiture of this lease for any other cause of forfeiture, or for the 
same cause occurring at any other time. 

i 

SEC. 8. Heirs and successors in interest . — It is further covenanted 
and agreed that each obligation hereunder shall extend to and be binding upon, 
and every benefit hereof shall inure to, the heirs, executors, administra¬ 
tors, successors, or assigns of the respective parties hereto. 

i 

SEC. 9. Unlawful interest . — It is also further agreed that no 
Member of, or Delegate to, Congress, or Resident Commissioner, after 
his election or appointment, or either before or after he has qualified, and 

i ■ 

during his continuance in office, and that no officer, agent, or employee 
of the Department of the Interior, shall be admitted to any share or part in 


this lease or derive any benefit that may arise therefrom; and the provisions 

I ~ * 
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of section 3741 of the Revised Statutes of the United States, and sections 
114, 115, and 116 of the Codification of the Penal Laws of the United States 
approved March 4, 1909 (35 Stat. 1109), relating to contracts, enter into 
and form a part of this lease so far as the same may be applicable. 

IN WITNESS WHEREOF: 

THE UNITED STATES OF AMERICA 
By 

Director of the Bureau of Land Manage¬ 
ment 

Witness to signature of lessee: /s/ Nellie Johnson, Administratrix 

of the Estate of Bessie B. Oborne 

/s/ Clive Stoelk 
Basin, Wyoming 
/s/ V. P. Irwin 
Basin, Wyoming 

SCHEDULE "A" 

RENTALS AND ROYALTIES 

Rentals. - To pay the lessor in advance on the first day of the month 
in which the lease issues a rental at the following rates: 

(a) If the lands are wholly outside the known geologic structure of a 
producing oil or gas field: 

(1) For the first lease year, a rental of 50 cents per acre. 

(2) For the second and third lease years, no rental. 

(3) For the fourth and fifth years, 25 cents per acre. 

(4) For the sixth and each succeeding year, 50 cents per acre. 

(b) On leases wholly or partly within the geologic structure of a 
producing oil or gas field: 

(1) Beginning with the first lease year after thirty days notice 
that all or part of the land is included in such a structure and 
for each year thereafter, prior to a discovery of oil or gas on 
the lands herein, $1.00 per acre. 

(2) On the lands committed to an approved cooperative or unit 
plan which includes a well capable of producing oil or gas and 
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contains a general provision for allocation of production, for 
the lands not within the participating area an annual rental 
of 50 cents per acre for the first and each succeeding lease 
year following discovery. 

Minimum royalty . - To pay the lessor in lieu of rental at the expira¬ 
tion of each lease year after discovery a minimum royalty of $1.00 per 
acre or, if there is production, the difference between the actual royalty 
paid during the year and the prescribed minimum royalty of $1.00 per acre, 
provided that on unitized leases, the minimum royalty shall be payable only 
on the participating acreage. 

Royalty on production. - To pay the lessor 12-1/2 per cent royalty 
on the production removed or sold from the leased lands. 
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224 (Exhibit 2) UNITED STATES 

DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Box 578, Cheyenne, Wyoming 
DECISION 

REGISTERED MAIL October 12, 1950 

Herbert R. Lewis Serial No. Evanston 021588 

164 W. Lake Street Oil and Gas Lease 

Chicago, Illinois 

LEASE HELD FOR CANCELLATION - RENTAL DEMANDED 
On February 1, 1947, oil and gas lease was issued to (Assigned to you 
as of 4/1/47) under the above serial number covering the following describ¬ 
ed land: 


T. 24 N., R. 115 W., 6th P. M., Wyo. T. 25 N., R. 11.5 W., 6th P. M. 


sec. 8, E. 1/2, E. 1/2 W. 1/2. 
sec. 5, Lots 1, 2, 3, 10, 11, 

SE 1/2, E 1/2, SW 1/4 
sec. 20, El/2 


Wyo. 

sec. 26; E 1/2, SE 1/4 
sec. 35, E. 1/2 

1998. 56 acres 


sec. 29, E. 1/2 


The records of this office show that the annual rental for the lease 


year(s) February 1, 1950 to February 1, 1951 at $499.75 per year is past 

* 

due. Accordingly, the lease is held for cancellation and will be canceled 
without further notice to the lessee unless the delinquent rental is paid 
within 30 days from notice hereof. 

Regardless of whether the lease be canceled as a result of failure to 
pay the rental the past due rental has become a debt against the United 
States and the lessee is liable for such debt. Demand for payment thereof 
is hereby made. 

Remittances should be made payable to the Treasurer of the United 
States. 


ao 


/s/ Perry T. Williams 
Manager 


225 (Exhibit 3) 
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E. J. PRESTON 
OIL DEVELOPMENT 
NEW GRAND HOTEL 
SALT LAKE CITY 1, UTAH 

October 25, 1950 

United States Department of the Interior 
Bureau of Land Management 
box 578, Cheyenne, Wyoming 
Gentlemen: 

Oil & Gas Lease 

Serial No. Evanston 021588 

Referring to your notice of lease cancellation, dated Oct. 12, 1950, 
addressed to Herbert R. Lewis, 164 West Lake Street, Chicago. Illinois, 
for non-payment of rental for the lease year February 1, 1950, to 
February 1, 1951. 

I have receipt Bill No. 1547, dated Nov. 15, 1949, covering annual 
rental on oil and gas Lease 021588 from February 1, 1950 to February 1, 
1951, in amount of $579.75, signed by Loraine Rollins. 

Also included in this receipt is rental on Evanston 022060. 

Please advise me at the above address, verifying the above. 

Yours Very Truly, 

/s/ E. J. Preston 
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LAND AND SURVEY OFFICE 
BOX 578, CHEYENNE, WYOMING 

October 27, 1950 

Mr. E. J. Preston 
New Grand Hotel 
Salt Lake City 1, Utah 
" My dear Mr. Preston: 

Reference is made to your letter of October 25, concerning notice 
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from this office of rentals on lease Evanston 021588. 

Inadvertently, receipt No. 1547 was not posted to the serials involved 
which made the record indicate that the rental in question was delinquent. 
This is to verify to you that the rentals on lease 022588 were paid for the 
fourth year or until February 1, 1951. Receipt No. 1547 also included 
rentals on lease 022060 for its fifth year or until April 1, 1951. 

It is requested you disregard our notice of October 12, and we thank 
you for your assistance in this matter. 


ao 


Sincerely yours, 
Perry T. Williams 
Manager 
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Eo J. PRESTON 
OIL DEVELOPMENT 
NEW GRAND HOTEL 
SALT LAKE CITY, UTAH 

December 13, 1950. 

United States Department of the Interior 

Bureau of Land Management 

Land & Survey Office 

box 578, Cheyenne, Wyoming. 

Gentlemen: 

Enclosed you will find check in amount of $499.75, to cover 5th year 
rental, from Feb. 1st, 1951 to Feb. 1st, 1952, on Oil and Gas Lease, 
Serial No. Evanston 021588, in the name of Herbert R. Lewis; 

Please mail receipt to E. J. Preston, New Grand Hotel, Salt Lake 
City, Utah. 

Thanking you, I am, 


Yours very truly, 
/s/ E. J. Preston 
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228 (Exhibit 6) j 

Standard Form No. 113,4 (c) Coll. Vou. No. 16008 

COLLECTION VOUCHER (COPY) 

(FOR ADMINISTRATIVE OFFICE) 

Date 12-18-50 

Department of the Interior, Bureau of Land Managment, Land and Survey 
Office, Box 578, Cheyenne, Wyoming. 

PAYER: E. J. Preston, New Grand Hotel, Salt Lake City, Utah. 

Evanston 021588 
Date : 12-18-50 

Description: Rental, Mineral Lease, O&G, Act 8-8-46, Lease dated 
2-1-47. Rental from 2-1-51 to 2-1-52 5th yr. Lincoln 
Quantity : 1998.56 Unit Price : (Cost) .25 (Per) A. 

Amount: 499.75 

AMOUNT DUE THIS BILL : $499.75 
Amount Received : $499.75 

Signature : Perry T. Williams Title : Manager 
Appropriation, limitation, project symbol, or fund : 146003.048 
Title of Appropriation or Fund : Receipts from Mineral Leasing. 

Amount: 499.75 


i 
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240 MOTION OF THE DEFENDANT, DOUGLAS McKAY FOR 

SUMMARY JUDGMENT 

The defendant, Douglas McKay, by his attorneys, moves the court 
for a summary judgment in his favor on the ground that there is no genuine 
issue as to any material fact and the defendant, Douglas McKay, is entitled 
to a judgment against the plaintiff as a matter of law. 

This motion is based on the pleadings together with the exhibits 
attached thereto, the exhibits attached to plaintiff’s motion for summary 
judgment and the affidavit of Oscar E. Collins in opposition to plaintiff’s 
motion for summary judgment. 

Perry W. Morton 

Assistant Attorney General 

Walter H. Williams 

Attorney, Department of Justice 

Attorneys for the Defendant, 
Douglas McKay 

(Certificate of Service) 


248 JUDGMENT 

This action came on for hearing on the plaintiff’s motion for summary 
judgment and on separate motions for summary judgment filed by the defend¬ 
ants, Douglas McKay and Herbert R. Lewis, and the Court having found 
that there is no genuine issue as to any material fact, it is by the Court 
this 22d day of June 1955, 

ADJUDGED, ORDERED AND DECREED that the plaintiff’s motion 
for summary judgment is overruled, that the defendants’ motions for 
summary judgment are granted and that defendants have judgment that 
the plaintiff is entitled to no relief against them and that the complaint be 
and is hereby dismissed. 


I 
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263 [ Filed July 19, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 19th day of July 1955, that the plaintiff, 
Charlotte L. Murphey, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the orders of this Court entered 
on the 22d day of June 1955, and on the 30th day of June 1955, dismissing 
plaintiff 1 s complaint, and overruling her motion for the entry of findings 
of fact and conclusions of law. 

Wm. A. Gallagher 
John F. Deeds 
James E. Shifflette 
430 Washington Bldg. 

Attorneys for Plaintiff 


264[ Filed August 13, 1955] 

ORDER DIRECTING TRANSMITTAL OF ORIGINAL DOCKET 
TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
Upon oral motion, presented on the 18th day of August 1955, and the 
consent of counsel for the parties, it is now, this 18th day of August 1955, 
ORDERED, that the original docket in the above entitled cause, 
including this order, be transmitted to the United States Court of Appeals 
for the District of Columbia Circuit as the record on appeal in this cause, 
the same to be returned to this Court when it shall have served its purpose. 

BY THE COURT; 

Joseph C. McGarraghy 

Consents: Judge 

/s/ William A. Gallagher 
Attorney for Plaintiff 

/s/ Robert S. Tarnay 

Attorney for Defendant, Herbert R. Lewis ■■ 

/s/ Walter H. Williams 

Attorney for Defendant, Douglas McKay 
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265 [ Filed August 25, 1955] 

ORDER EXTENDING TIME FOR FILING 
RECORD IN COURT OF APPEALS. 

This matter coming on for consideration upon oral motion for an 
extension of time for filing the record on appeal, and it appearing to the 
Court that no extension of time has heretofore been asked, and that within 
the time allowed by the rules of this Court the parties secured an order 
from this Court, filed on August 18, 1955, directing the transmittal of the 
original Docket herein to the United States Court of Appeals for the District 
of Columbia Circuit as the record on appeal, and that the notice of appeal 
herein was filed on July 19, 1955, it is now, for cause shown, 

ORDERED, that the time for filing the record in said Court of 
Appeals be and the same is hereby extended to and including the 28th day 
of September, 1955. 

BY THE COURT, 

Joseph C. McGarraghy 
Judge 

Consents: 

/s/ William A. Gallagher 

Of Counsel for Plaintiff. 

/s/ Walter H. Williams per RPM 

Attorney for defendant Douglas McKay 
/s/ Robert S. Tarnay 

Attorney for defendant Herbert R. Lewis 
per WAY 
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QUESTIONS PRESENTED 

In this proceeding to compel the Secretary of the Interior 
to execute an oil and gas lease to appellant under the Mineral 
Leasing Act on lands held by another under an outstanding oil 
and gas lease issued under the Act and subsequently extended 
by the Secretary under a 1946 amendment to that Act which 
provides that “the record titleholder shall be entitled to a 
single extension of the lease,” the questions are: 

1. Whether the Secretary’s construction of the 1946 amend¬ 
ment as authorizing an agent of the record titleholder of a non¬ 
competitive oil and gas lease to apply for an extension of the 
lease was correctly upheld by the district court because (a) the 
Secretary’s construction accords with the terms and purpose of 
the Act and (b) the Secretary, having adopted a reasonable 
construction of a statute entrusted to his administration, will 
not be judicially compelled to adopt a different construction. 

2. Whether the Secretary’s finding that an agent of the 
record titleholder made timely application was correctly up¬ 
held by the district court because the finding is supported by the 
evidence in the administrative record. 

3. Whether the United States and Richland Oil Development 
Company, the parties to the outstanding lease, are indis¬ 
pensable parties to this suit because the relief demanded would 
void that lease. 
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®ntte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,913 

Charlotte L. Murphey, appellant 

v. 

Douglas McKay, Secretary of the Interior, et al., 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR DOUGLAS McKAY, SECRETARY OF THE INTERIOR, 

APPELLEE 


OPINION BELOW 

The district court did not write an opinion. Its judgment 
appears at page 90 of the Joint Appendix. 

JURISDICTION 

This is a suit against the Secretary of the Interior, Herbert 
It. Lewis, a resident of Chicago, Illinois, and Richland Oil De¬ 
velopment Company, a Montana corporation with offices in 
Salt Lake City, Utah, and elsewhere, seeking, first, to enjoin 
them, pendente lite, from dealing in any manner with certain 
lands of the United States in Wyoming as to which appellant 
claims a right to an oil and gas lease under the Mineral Leasing 
Act of 1920, as amended, and, ultimately, for a mandatory in¬ 
junction directing the Secretary of the Interior to execute such 
lease to appellant, previously denied by the Secretary on the 
ground of a prior right in Herbert R. Lewis, or his assignee, 


(i) 


2 


Richland Oil Development Company (Jt. App. 1-10). The 
jurisdiction of the district court was asserted to be under the 
general jurisdictional provisions of Title 11, Section 306, of 
the District of Columbia Code, Section 10 of the Administra¬ 
tive Procedure Act, 5 U. S. C. Sec. 1009, and under the common 
law (Br. 1; Jt. App. 1-3). Judgment was entered June 22, 
1955 (Jt. App. 90); notice of appeal was filed July 19, 1955 
(Jt. App. 91). The jurisdiction of this Court is invoked under 
28 U. S. C. Sec. 1291 (Br. 1). 

COTTNTERSTATEMENT OF THE CASE 

This is a proceeding for a mandatory injunction directing 
the Secretary of the Interior to issue to appellant an oil and 
gas lease on certain lands of the United States in Wyoming 
under the Mineral Leasing Act of February 25, 1920, 41 Stat. 
437, as amended (Jt. App. 3, 10). In addition to the Secre¬ 
tary, there were named as defendants Herbert R. Lewis, a 
resident of Chicago, Illinois, in whom the Secretary found a 
prior right to a lease by virtue of an application for an exten¬ 
sion of his lease on the property which he had held for about 
five years, and his assignee, Richland Oil Development Com¬ 
pany, a Montana corporation with offices in Salt Lake City, 
Utah, and elsewhere (Jt. App. 1-2). An injunction, 'pendente 
lite, was also sought against the three defendants prohibiting 
them from dealing in any manner with the lands in question 
(Jt. App. 10). Of the two defendants not residing or served 
in the District of Columbia, Lewis moved dismissal for want 
of jurisdiction over him and the Richland Company contend¬ 
ing that they were indispensable parties. The motion was 
overruled. Lewis then answered the complaint (Jt. App. 
68-71). The Richland Company which likewise was not 
validly served neither appeared nor answered. The facts are 
as follows: 

Herbert R. Lewis succeeded by an approved assignment 
on October 6, 1947, to a noncompetitive oil and gas lease on 
the property, issued under the Mineral Leasing Act for a 
primary term of five years commencing February 1, 1947, and 
ending on January 31, 1952 (Jt. App. 28, 74). The lease 
originally covered 2,318.56 acres, but Mr. Lewis assigned 320 



3 


acres to George W. Snyder and E. J. Preston, who therea/ter 
assigned that land to the Multiple Dome Oil Company (Jt. 
App. 28). The assigned acreage became segregated as a sepa¬ 
rate lease, leaving 1,998.56 acres in the Lewis lease which is 
the only acreage involved here (Jt. App. 28). 

Section 17 of the Mineral Leasing Act of 1920, as amended 
by Section 3 of the Act of August 8, 1946, 60 Stat. 950, 951, 
provides that upon “expiration of the primary term * * * 
the record titleholder thereof shall be entitled to a single ex¬ 
tension of the lease” for a period of five years and so long 
thereafter as oil or gas is produced in paying quantities. It 
further provides: 

No extension shall be granted unless an application 
therefor is filed by the record titleholder within a period 
of ninety days prior to such expiration date. 1 

On January 28, 1952, the fourth day prior to the expiration 
of the primary term of the lease, a letter dated January 20, 
1952, was received at the proper field office of the Interior De¬ 
partment in Cheyenne, Wyoming, on the letterhead of the 
Richland Company, showing “Herbert R. Lewis, President,” 
and signed by “Richland Oil Development Co., E. J. Preston, 
Vice President,” wherein with express reference to the Lewis 
lease it was stated (Br. 3, Jt. App. 13-14,34): 2 

We hereby make application, under Section 15 of the 
Act of August S, 1946, for an extension of the above cap¬ 
tioned oil and gas lease, for a five year period from 
February 1, 1952. 

Enclosed is check for $999.50 to cover annual rental 
from Feb. 1,1952, to Feb. 1,1953. 

1 This is the law applicable to the issue here. The sentence was amended, 
subsequent to the events here, by the Act of July 29, 1954, 68 Stat 583, 30 
U. S. C. Sec. 226, to read: “No extension shall be granted, however, unless 
within a period of ninety days prior to such expiration date an application 
therefor is filed by the record titleholder or an assignee whose assignment 
has been filed for approval or an operator whose operating agreement has 
been filed for approval.” The purpose of this amendment, as explained in 
the Committee Reports, is set out in the Argument infra, p. 18. 

1 The imprint “Herbert R. Lewis, President” on the letterhead was omitted 
from the reproduction on page 13 of the Joint Appendix, but it is shown at 
page 3 of appellant’s brief and at page 34 of the Joint Appendix. 
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That field office (Land & Survey Office, Bureau of Land 
Management, Department of the Interior, Cheyenne, Wyo¬ 
ming) had previously corresponded with Mr. E. J. Preston re¬ 
garding payment of the rent on the Lewis lease. The rent for 
preceding years had been tendered by Mr. Preston to and ac¬ 
cepted by that office. Receipts for the rent had been mailed 
directly to Mr. Preston by that office (Jt. App. 32-33, 35, 
87-89). 

By letter dated January 28,1952, the local office advised the 
Richland Company (Attention: E. J. Preston, Vice President) 
that the “records of this office show that the lease is in the name 
of Herbert R. Lewis, and, as the record title holder of a lease 
is the only one who can make application for extension thereof, 
your application cannot be considered’’ (Jt. App. 14-15). 

When that letter was received by Mr. Preston in Salt Lake 
City, Utah, on January 31, 1955, the last day of the primary 
term of the Lewis lease, he telephoned the adjudicator on the 
case at Cheyenne in an attempt, as the Secretary found, to do 
all in his power to comply within the short time that he had 
(Jt. App. 35). On the same day he remailed the application 
and the rent check to the Land & Survey Office with the ad¬ 
ditional statement that “This is your authority to transfer 
the above-captioned lease from Herbert R. Lewis to Richland 
Oil Development Co. (a Montana corporation). Should this 
be impossible, the lease is to be continued in the name of Her¬ 
bert R. Lewis and a transfer will be made some time in the fu¬ 
ture.” The application was signed “Herbert R. Lewis by E. J. 
Preston” and was “Approved and Accepted: Richland Oil 
Company by E. J. Preston, Vice President” (Jt. App. 15-16, 
29). This was received by the Cheyenne office of the Depart¬ 
ment on February 8, 1952 (Jt. App. 17). On the same day, a 
letter was received by that office from E. J. Preston as Vice 
President of the company referring to his telephone conversa¬ 
tion and explaining (Jt. App. 16-17): 

Mr. Herbert R. Lewis is President of Richland Oil 
Development Company and has been in Canada on busi¬ 
ness for the past several weeks and therefore when the 
application for renewal came up the writer mailed the 
Richland Oil Development Co. check for said rental and 
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renewal which procedure had been followed in the past, 
since Herbert R. Lewis has been holding said lease as 
trustee for Richland. 

As Vice President of Richland Oil Development Com¬ 
pany I am signing the application for the extension 
of the above captioned oil and gas lease and am also 
mailing, at this time, a copy of this letter to Mr. Lewis 
who will sign and forward it to you immediately. 

On February 11, 1952, there was received at the Cheyenne 
office a duplicate original of that letter signed and approved 
by Herbert R. Lewis and also a duplicate original of the appli¬ 
cation of January 31, 1952, for an extension signed by Lewis 
(Jt. App. 17-18). 

In the meantime, at 9:00 a. m. on February 1, 1952, the 
first day after the end of the primary term of the Lewis lease, 
Mrs. Charlotte L. Murphey, appellant here, applied to lease 
the acreage embraced in the Lewis lease together with the 
320 acres which had been previously assigned and separated 
from the Lewis lease (Jt. App. 11-13). 

On April 8,1952, the Manager of the Cheyenne office advised 
Mr. Lewis, “c/o Richland Oil Development Co.,” that his 
application for an extension was timely filed and otherwise 
complied with the statute and that the lease was extended 
for an additional five years to and including January 31, 1957 3 
(Jt. App. 19). 

On April 17, 1952, the Manager issued to Mrs. Murphey a 
lease on the 320 acres which had been separated by assign¬ 
ment from the Lewis lease (Jt. App. 29). On May 14, 1952, 
Mrs. Murphey appealed from the action of the Manager in 
failing to include in her lease the 1,998.56 acres embraced in 
the Lewis lease, contending that a timely application for 
extension had not been made (Jt. App. 29). 

By decision of December 20, 1952, the Assistant Director of 
the Bureau of Land Management in Washington, D. C., af¬ 
firmed the action of the Manager of the Cheyenne office in 
extending the Lewis lease and rejected Mrs. Murphey’s offer 

* On May 12, 1952, Lewis executed a formal assignment of his lease to 
the Richland Oil Development Company (Jt. App. 66-67) and filed it for 
approval with the Department on May 29,1952 (Jt. App. 61). 
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to lease the lands embraced in the Lewis lease. The Assistant 
Director held that, although the application filed on January- 
28, 1952, by the company was not accompanied by evidence 
of authority of the company to act on behalf of the lessee, the 
omission was not fatal to the application, that it was a curable 
defect, and that the defect was cured by the application filed by 
Mr. Lewis within 30 days after rejection of the company’s ap¬ 
plication for an extension (Jt. App. 29--30. 60-62). However, 
on April 2, 1953, the Assistant Director revoked his decision of 
December 20, 1952,-* and held that the application for an ex¬ 
tension filed by Preston or Richland Oil Development Com¬ 
pany could not be accepted even though later ratified by the 
record titleholder. He therefore held that the extension of 
the Lewis lease was null and void (Jt. App. 30). 

Lewis appealed to the Secretary of the Interior and on June 
30, 1954, the Deputy Solicitor, acting for the Secretary, ap¬ 
proved the jurisdiction of the Assistant Director to reconsider 
but overruled his decision and held that the application for 
extension of the lease was valid (Jt. App. 28-37). He held (a) 
that, unlike application for an original lease, no specific form 
is required for the renewal of an existing lease—a telegram, a 
letter, or even a check that is properly noted would be suf¬ 
ficient, (b) that the Bureau of Land Management had prior 
knowledge that Mr. Preston was acting on behalf of Mr. 
Lewis, (c) that the statute does not prohibit an agent of the 
record titleholder from applying for an extension, (d) that 
the action of Mr. Preston was purely a ministerial act on behalf 
of Mr. Lewis, (e) that the Department could not dictate to 
Mr. Lewis how he should operate his business, (f) that the 
application of January 2S, 1952, was not void ab initio but 
at most ambiguous as to whether Lewis, whose name was on 
the letterhead, or another person or firm was asking for the 
extension, and (g) that the ambiguity could be and was clari¬ 
fied, without making the original timely application void, by 
the showing that the extension was to continue in Lewis’ 

4 Mrs. Murphey had appealed from the December decision to the Secre¬ 
tary of the Interior, but her appeal was not forwarded to the Secretary. 
Instead, this action was taken by the Assistant Director in a decision di¬ 
rected to Lewis (Jt. App. 30). 
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name. As to a contention by Mrs. Murphey that the lease was 
not held in compliance with the regulations of the Department 
in that it was held, in fact, for the benefit of another as shown 
by the assertion of a trust relationship, the decision ruled that, 
under prior decisions and regulations, this is a matter for the 
Department, not an individual contestant, to challenge and 
that Mr. Lewis should be given time to meet this allegation to 
the satisfaction of the Bureau of Land Management if that 
Bureau finds that the facts warrant making the charge. Ac¬ 
cordingly, the application for renewal was ordered reinstated 
as sought by the Lewis’ appeal and the appeal by Mrs. Mur¬ 
phey was denied (Jt. App. 36-37). 

Mrs. Murphey then instituted this suit on August 27, 1954 
(Jt. App. 1-10). Motions for summary judgment were filed 
by Mrs. Murphey, Herbert R. Lewis and the Secretary of the 
Interior (Jt. App. 25, 72, 90). Following a hearing on the 
motions, the district court, on June 22, 1955, overruled Mrs. 
Murphey’s motion, granted the motions of Lewis and the 
Secretary, entered judgment for the defendants and dismissed 
the complaint (Jt. App. 90). Mrs. Murphey has now appealed 
from that judgment (Jt. App. 91). 

STATUTE INVOLVED 

Section 3 of the Act of August 8,1946, 60 Stat. 950, 951-952, 
amending the Mineral Leasing Act of February 25, 1920, 41 
Stat. 437, 30 U. S. C. Sec. 181 et seq., as amended, provides 
as follows: 

Sec. 3. Section 17 of the Act is amended to read as 
follows : 

“Sec. 17. All lands subject to disposition under this 
Act which are known or believed to contain oil or gas 
deposits may be leased by the Secretary of the Interior. 
When the lands to be leased are within any known 
geological structure of a producing oil or gas field, they 
shall be leased to the highest responsible qualified bidder 
by competitive bidding under general regulations, in 
units of not exceeding six hundred and forty acres, which 
shall be as nearly compact in form as possible, upon 
the payment by the lessee of such bonus as may be ac- 
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cepted by the Secretary and of such royalty as may be 
fixed in the lease which shall be not less than 12 y 2 per 
centum in amount or value of the production removed 
or sold from the lease. When the lands to be leased are 
not within any known geological structure of a produc¬ 
ing oil or gas field, the person first making application 
for the lease who is qualified to hold a lease under this 
Act shall be entitled to a lease of such lands without 
competitive bidding. Such leases shall be conditioned 
upon the payment by the lessee of a royalty of 12*4 
per centum in amount or value of the production 
removed or sold from the lease. Leases issued under 
this section shall be for a primary term of five years and 
shall continue so long thereafter as oil or gas is produced 
in paying quantities. 

“Any lease issued under this Act upon which there 
is production during or after the primary term shall 
not terminate when such production ceases if diligent 
drilling operations are in progress on the land under 
lease during such period of nonproduction. 

“Upon the expiration of the primary term of any non¬ 
competitive lease maintained in accordance with appli¬ 
cable statutory requirements and regulations, the record 
titleholder thereof shall be entitled to a single exten¬ 
sion of the lease, unless then otherwise provided by law, 
for such lands covered by it as are not on the expiration 
date of the lease within the known geological structure 
of a producing oil or gas field or withdrawn from leas¬ 
ing under this section. A withdrawal, however, shall 
not affect the right to an extension if actual drilling 
operations on such lands were commenced prior thereto 
and were being diligently prosecuted on such expiration 
date. No withdrawal shall be effective within the 
meaning of this section until ninety days after notice 
thereof shall be mailed, registered mail, to each lessee 
to be affected by such withdrawal. Such extension shall 
be for a period of five years and so long thereafter as 
oil or gas is produced in paying quantities and shall be 


subject to such rules and regulations as are in force at 
the expiration of the initial five-year term of the lease. 
No extension shall he granted unless an application 
therefor is filed by the record titleholder within a 
period of ninety days prior to such expiration date. Any 
noncompetitive lease which is not subject to such ex¬ 
tension in whole or in part because the lands covered 
thereby are within the known geologic structure of a 
producing oil or gas field at the date of expiration of 
the primary term of the lease, and upon which drilling 
operations are being diligently prosecuted on such 
expiration date, shall continue in effect for a period of 
two years and so long thereafter as oil or gas is produced 
in paying quantities. 

“All leases issued under this section shall be con¬ 
ditioned upon the payment by the lessee in advance 
of a rental of not less than 25 cents per acre per annum. 
A minimum royalty of $1 per acre in lieu of rental shall 
be payable at the expiration of each lease year beginning 
on or after a discovery of oil or gas in paying quantities 
on the lands leased: Provided, That in the case of lands 
not within any known geological structure of a producing 
oil or gas field, the rentals for the second and third lease 
years shall he waived unless a valuable deposit of oil or 
gas be sooner discovered. 

“Whenever it appears to the Secretary of the Interior 
that lands owned by the United States are being drained 
of oil or gas by wells drilled on adjacent lands, he is here¬ 
by authorized and empowered to negotiate agreements 
whereby the United States, or the United States and its 
lessees, shall be compensated for such drainage, such 
agreements to be made with the consent of the lessees 
affected thereby and the primary term of any lease 
for which compensatory royalty is being paid shall be 
extended by adding thereto a period equal to the period 
during which such compensatory royalty is paid.” 
[Emphasis supplied.] 
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SUTffMARY OF AEGUMENT 

I 

The 1946 amendment to the Mineral Leasing Act provides 
that “Upon the expiration of the primary term of any non¬ 
competitive [oil and gas] lease # * * the record titleholder 
shall be entitled to a single extension of the lease” if “an appli¬ 
cation therefor is filed by the record titleholder within a period 
of ninety days prior to such expiration date.” 

The Secretary of the Interior has construed that provision, 
as he has consistently construed like provisions throughout 
the Mineral Leasing Act, to authorize the record titleholder to 
act through a qualified agent. This construction follows the 
general law that, when a person is authorized or required to per¬ 
form an act, it may be performed for him by his agent. That 
principle is applicable to acts authorized or required by statute. 
Absent an express exception to this general rule, it must be 
presumed that Congress acted within its framework and in¬ 
tended the term “record titleholder” to embrace the agent of 
the record titleholder. Moreover, it is plain from the legisla¬ 
tive history of this part of the Act that its purpose was to 
minimize formalities. 

Alternatively, the Secretary's construction is reasonable 
and an official who has adopted a reasonable construction of 
a statute entrusted to his administration will not be judicially 
compelled to adopt a different construction of it. 

n 

The Secretary found that the agent, whose authority the 
Department had previously recognized in transactions for keep¬ 
ing the lease in force, was authorized by the record titleholder 
to apply for the extension. This finding is amply supported by 
evidence in the administrative record and, therefore, should not 
be judicially overturned. 

Contentions urged to impeach that finding do not do so. 
Thus, while the agent's application, being in terms of “We 
hereby make application,” may have contained an ambiguity 
as to whether the extension was to continue the lease in the 
name of the record titleholder alone, the Secretary sensibly 
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regarded it not as a fatal defect, but as a mere ambiguity sub¬ 
ject to being clarified within a reasonable time. It was 
promptly clarified by both the agent and the record titleholder 
within a few days. It was within the power of the Secretary 
to honor that timely application and to relate the explanation 
back to it. Moreover, the Secretary was entitled under law 
to regard the explanation by the record titleholder as ratifi¬ 
cation of the action of his agent. 

Appellant’s application for an original lease, after the agent’s 
application for an extension but before the clarification of it, 
gave her no “intervening vested rights.” The land was not 
posted as being available for disposition. No final action had 
been taken on the pending prior application. She had con¬ 
structive knowledge that the defect in the prior claim might be 
cured. Finally, the express intention of Congress and the 
equities favor first applicants and existing leaseholders. 

HI 

These are lands of the United States. There is an out¬ 
standing lease between the United States and the Richland 
Oil Development Company. The effect of the relief sought 
here, namely, the compulsory issuance of a lease on those lands 
to appellant, would be to void that outstanding lease. 
Neither the United States nor the Richland Company are 
before the Court. They are indispensable parties to this suit. 

ARGUMENT 

I. The district court correctly upheld the Secretary’s con¬ 
struction of the 1946 amendment to the Mineral Leasing Act 
as authorizing an agent of the record titleholder of a non- 
competitive oil and gas lease to apply for an extension of 
the lease 

A. The Secretary’s construction accords with the terms of the Act, the 
intention of Congress, and other administrative rulings 

Appellant seeks a court order compelling the Secretary of 
the Interior to take away the lease from Lewis, which he had 
held since 1947, and to give it to her under her 1952 appli¬ 
cation on the ground that the Secretary unreasonably eon- 
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strued the law in retaining Lewis as lessee by honoring the 
application of his agent for an extension. Appellant does not 
deny that at all times Lewis intended the application to be 
effective and binding and overlooks the express policy of Con¬ 
gress throughout the Mineral Leasing Act that first applicants 
be favored, that existing leaseholders be favored because of 
their investment in the property and that, under the 1946 
amendment, applications for extensions be informal and free 
from administrative detail. Her case is premised on the con¬ 
tention that, since the 1946 Act authorizes “the record title- 
holder” to apply for an extension and makes no reference to 
an agent, application by an agent is prohibited. But those 
facts defeat rather than sustain appellant’s contention. The 
principle is so thoroughly settled in law that, where an in¬ 
dividual may act, his agent may perform the act for him 
that Congress must be presumed to have acted within that 
framework of accepted law\ Only if Congress had intended 
to create an exception to that rule would it have mentioned 
“agents” by expressly excluding them. The proof of this in¬ 
terpretation is plainly apparent from a consideration of the 
law of agency and it is supported by the purposes of the 
1946 Act and by the administrative construction of similar 
provisions, as follows: 

1. The terms of the Act in relation to general law 

The Restatement of the Law* of Agency, Section 17, pro¬ 
vides: 

A person privileged, or subject to a duty, to perform 
an act or accomplish a result may properly appoint 
an agent to perform the act or accomplish the result, 
unless public policy or the agreement requires personal 
performance; * * * 

To the same effect are 2 Corpus Juris Secundum, Agency, Sec¬ 
tion 11, p. 1039, and Mechem, Outlines of Agency (3d ed-, 
1923), Section 10, p. 23, and the cases cited therein. Certainly, 
action by an agent under the 1946 Act would not be against 
public policy and there is no agreement in this case requiring 
personal performance. 
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The rule is not altered by the fact that the authority or 
privilege to act is conferred by a statute. Thus, in 2 Amer¬ 
ican Jurisprudence, Agency, Section 11, pp. 19-20, it is stated: 

As a general proposition every person who is sui juris 
may appoint an agent for any purpose whatsoever; 
and this is no less true when he assumes to exercise a 
statutory right than it is in other cases. 6 

And in 2 Corpus Juris, Agency, Section 24, p. 431, it is said 
that u unless the intention is plainly apparent from the statute 
the authority may he delegated, the courts applying the maxim, 
Qui facit per ahum facit per se.” These rules were well known 
to Congress. It created no exception to them. Therefore, the 
inevitable application of them to the statute involved here es¬ 
tablishes the authority to use an agent. 6 

Examples of the application of those rules by the courts 
to statutes similar to the one involved here are as follows: 
In Barrons v. United States, 191 F. 2d 92 (C. A. 9, 1951), 
the court held that a proxy marriage was valid in Nevada 
although the Nevada statute provided that u the parties shall 
declare, in the presence of the judge, minister, or magistrate, 
and the attending witnesses, that they take each other as 
husband and wife; * * In White Eagle Laundry Co. v. 
Slawek, 291 HI. 240, 129 N. E. 753 (1921), where an arbitral 
tion agreement was signed by attorneys for the parties, the 
court denied a contention that the cause was not (p. 754) 
“properly submitted to arbitration because the agreement in 
writing was not signed by the parties in accordance with the 
requirements of section 1 of the statute, which provides that 
all persons having legal capacity may, by a writing to be signed 
by them, submit a controversy to arbitration.” In re Celenza’s 
Estate, 308 Pa. 186, 162 Atl. 456 (1932), held that the agent 
of a surviving spouse could file a valid election to take against 

* Emphasis supplied throughout this brief. 

*An instance of the use by Congress of express language in prohibiting 
action by agents, in derogation of the common law (Williams v. Paine, 7 App. 
D. C. 116, affirmed 169 U. S. 55), may be found in Title 45, Sec. 401, of the 
District of Columbia Code, Act of March 3, 1901, 31 Stat 1268, wherein an 
agent or attorney is prohibited from executing or acknowledging instru¬ 
ments to convey realty. 
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the will under a statute providing: “A surving spouse electing 
to take under or against the will of the decedent, shall, in all 
cases, * * * manifest the election by a writing signed by him. 
or her, duly acknowledged before an officer authorized by law 
to. take the acknowledgment- of deeds, and delivered to the 
executor or administrator of the estate of such decedent within 
one year after the issuance of letters testamentary or of 
administration. Neglect or refusal or failure to deliver such 
writing within said period shall be deemed an election to take 
under the will.” 

In each of the foregoing cases, the statutory language pro¬ 
vided more support for the argument that- personal perform¬ 
ance was intended than can be found in Section 3 of the 1946 
Act. 7 But in each case the argument was rejected. And; in 
Peterson v. Jokes, SO U. S. App. D. C. 198,151 F. 2d 301 (1945), 
certiorari denied 326 U. S. 795 (1946), this Court stressed (by 
italics) and relied on the fact of an application for a lease by an. 
agent in the name of the principal under a 1935 amendment, 49 
Stat. 674. to the Mineral Leasing Act w r hich, as here, did not 
mention agents. It affirmed the Secretary's judgment in notify¬ 
ing only the principal of cancellation of the lease, as the person 
to be notified under the statutory term “lease owner," to the ex¬ 
clusion of a registered assignee of a partial interest. 

Appellant has not suggested any useful purpose that might 
be served by preventing applications by agents for the extension 
of leases. The Secretary has merely construed the statute 
as permitting ordinary business practice. As the opinion of 
June 30, 1954, denying appellant’s contentions reasonably 
stated: “The Bureau of Land Management could not dictate to 
Mr. Lewis exactly how he should operate his business" (Jt. 
App. 33). We submit that there is nothing in law or reason 
compelling the literal, restrictive construction for which ap¬ 
pellant contends. 

’ Acceptance of appellant’s contention that personal application was neces¬ 
sary would exclude corporations from the benefits of extensions—an unsup- 
portable result. AppeUant’s rule would likewise exclude estates, minor 
heirs or incompetents from the valuable benefits of extensions. 
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2. The intention of Congress 

Throughout the Mineral Leasing Act and its amendments 
Congress intended and provided that a preference right should 
be given to first claimants to mineral rights. E. g., Witbeck 
v. Hardeman, 51 F. 2d 450, 451 (C. A. 5, 1931), affirmed 286 
U. S. 444 (1932); Call v. Richfield Oil Corp., 101 F. Supp. 972 
(Cal. 1951). In furtherance of that policy, Congress favored 
existing leaseholders by providing that they “shall be entitled 
to a preference right over others to a new lease for the same 
land.”' Aet of July 29, 1942, 56 Stat. 726. And the mainte¬ 
nance of the rights of existing leaseholders was made even 
easier by the 1946 amendment, which provided for a mere ex¬ 
tension of the existing lease, rather than the issuance of a new 
lease. The 1946 amendment is in the exact language suggested 
by Secretary of the Interior Chapman. He stated the reason 
for the amendment, as follows (S. Rept. 1392, p. 7, 79th Cong., 
2d Sess.): 

•(6) The holder of a noncompetitive oil and gas lease 
for lands not within the geologic structure of a produc¬ 
ing oil or gas field is now entitled to a new lease if he files, 
an application therefor within 90 days prior to the ex¬ 
piration of his lease (Act of July 29, 1942, 56 Stat. 
726; 30 U. S. C., sec. 226b). The proposed amendment, 
set forth on pages 3 and 4 of the bill, would grant the 
right to a renewal of the lease, but would limit a lessee 
to one renewal; otherwise, there would be no change in 
the law. I suggest in lieu of this provision that a lessee 
be granted the right to one 5-year extension of his lease 
subject to the rules and regulations in force at the date 
of expiration of the initial 5-year term of the lease pro¬ 
vided that the lands are not at that time withdrawn,, 
from leasing. This would produce the same result so. 
far as the lessee’s rights are concerned and it would avoid 
the administrative detail necessary to the issuance of 
a new lease. 

No formal procedure was required by the 1946 Act or by the 
regulations, of the Secretary issued under it for obtaining such 
an extension (Jt. App. 35; Appellant’s Supp, B., p. 8; Br-, 20)/. 
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It is evident that Congress agreed with the Secretary that 
formalities attending the continuance of a lease should be 
minimized. 

Thus, while there is nothing in the legislative history of 
the 1946 Act relative to the use of agents, 8 it is plain that, con¬ 
sidering the purpose of the Act to continue to preserve the rights 
of existing leaseholders and to make easier the procedures for 
preserving them, it would be an unwarranted restriction of the 
Act to deny such leaseholders, contrary to general law, the right 
to such a customary business practice as the use of agents. 

In the present case, Lewis had held the property under valid 
lease, had paid the rentals, and had invested the costs of ex¬ 
ploration for a period of almost five years before appellant ap¬ 
plied to lease the property. 9 As shown, the general purpose 
of the Mineral Leasing Act was to protect the interests of such 
persons as Lewis and appellant has offered no compelling rea¬ 
sons for her restricted construction of the 1946 Act. As the 
Secretary said of a similar matter in his ruling as to Warwick 
M. Downing, August 16, 1950 (Appellant’s Supp. B, p. 19), 
relied on by appellant (Br. 31): “As between Mr. Downing 
and any other applicant for an oil and gas lease on the land, 
there seems to be no particular reason why, in the circumstances 
reflected by the present record, the Department should reject 
Mr. Downing’s application in order to permit the other person’s 
junior application to succeed Mr. Downing’s senior applica¬ 
tion in connection with the leasing of this land.” 

2. Other administrative rulings 

This is not the first time the Secretary has construed such 
language in the Mineral Leasing Act as authorizing the use 
of agents. He has so ruled consistently and over a long period 
of time. Thus, nowhere, in the Mineral Leasing Act is there 
any specific reference to agents. The provisions of the Act 

' In addition to S. Rept 1392, supra, there were H. Kept. 2669, 79th Cong., 
2d Sess.; Hearings on S. 1236 before Subcommittee of Senate Committee on 
Public Lands and Surveys, August 27-28, 30-31, 1945, and May 7-9, 1946; 
and Hearings onER 3711 before the House Committee on Public Lands, 
May 10-11, 1946. 

* Appellant’s challenge of Lewis’ extension has since stopped exploration 
tpf four of the second flye years allowed in the extension. 
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always refer to the “lessee,” the “applicant,” the “persons,” 
the “record title holder,” or the like, when requiring or author¬ 
izing acts to be done. Yet, the Secretary has always permitted 
the qualified agent of such person to act. For example, the 
Act of July 29, 1942, 56 Stat. 726, provides that: , ' 

# * # the record title holder shall be entitled to a 

'preference right over others to a new lease for the same 
land * * * if he shall file an application therefor within 
ninety days prior to the date of the expiration of the 
lease. , 

That is substantially the same language and relates to sub¬ 
stantially the same subject matter as the statutory language 
involved in the instant case. The regulations of the Depart? 
ment of the Interior authorized the “record title holder”, to 
use an agent. 43 C. F. R. 192.130 (1946 Supp.). Section 17 
of the Mineral Leasing Act of 1920 (the section amended by 
the 1946 Act) was amended by the Act of August 21,1935, 
49 Stat. 674, 677, to provide: 

That the person first making application for the lease 
of any lands not within any known geologic structure 
of a producing oil or gas field who is qualified to hold a 
lease under this Act, including applicants for permits 
whose applications were filed after ninety days prior to 
the effective date of thi. amendatory Act shall be en¬ 
titled to a preference right over others to a lease of such 
lands without competitive bidding * * *. 

The regulations of the Department of the Interior authorized 
the “person” or “applicants” to use an agent. 43 C. F. R. 192.23 
(1938). Section 3 of the 1946 Act, with which we are here 
concerned, further amended Section 17 of the original 1920 
Act, as amended, to provide: 

• * •- •• v • f 

* # * the person first making application for the lease 

who is qualified to hold a lease under this Act shall be 
entitled to a lease of such lands without competitive 
bidding. 10 .......„ 

■ " (V, 

"This provision was not changed by the amendment of July 29, 1954, 

68 Stat 68a. v 
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The regulations of the Department of the Interior authorize 
the “person” to use an agent. 43 C. F. R. (1954) 192.42 (d), 
192.42 (e) (3), 192.42 (e) (4), 192.42 (g) (i) (iv). 

Thus, there is no reason why the Secretary should not main¬ 
tain, by his ruling in this case, the consistent position which he 
has taken by regulation in other instances of comparable lan¬ 
guage throughout the Mineral Leasing Act. The fact that it 
was done by a ruling rather than by a regulation is not signifi¬ 
cant. Appellant’s reliance on changes, subsequent to her ap¬ 
plication, in the regulations relating to applications for ex¬ 
tensions of leases, 11 pursuant to the general revision of the 
Mineral Leasing Act by the Act of July 29, 1954, 68 Stat. 583, 
30 U. S. C. Sec. 226, which provides that extensions may be 
applied for by the record titleholders or “an assignee whose 
assignment has been filed for approval, or an operator whose 
operating agreement has been filed for approval,” has no bear¬ 
ing on the question of the use of agents. The sole purpose of 
the amendment was explained by the Assistant Secretary of the 
Interior (H. Rept. 2238, 83d Cong., 2d Sess., p. 6), as follows: 
“This paragraph of the law should also be amended to auth¬ 
orize applications for extensions by assignees whose assign¬ 
ment has been filed for approval and by operators who have 
filed operating agreements for approval. These parties, of 
course, held legitimate interests in an extension.” Plainly, if 
the primary term of a lease expired before the assignment or 
operating agreement had been reached for approval, it was 
considered an unnecessary hardship on such persons not to per¬ 
mit them to apply in their own names for an extension. 

B. An official who has adopted a reasonable construction of a statute en¬ 
trusted to his administration will not be judicially required to adopt a 
different construction of it 

1. Proceedings in the nature of mandamus 

Under the Rules of Civil Procedure, mandatory injunction 
against a public officer to require him to take official action 
performs the same function as a writ of mandamus formerly 

11 These are set out and discussed in Supplement A, pp. 4-5, of appellant’s 
brief. They appear at 18 F. R. 7656 (November 25, 1953) and 43 C. F. R. 
(1954) 192.120 (December 29, 1954). . 
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did, and is subject to the same limitations. Hammond v. Hull, 
76 U. S. App. D. C. 301, 303,131 F. 2d 23, 25 (1942), certiorari 
denied 318 U. S. 777. Such relief can be had only in a very 
narrow class of cases; namely, those where a purely ministerial 
duty is imposed on the official by a statute the terms of which 
are so plain that there can be no bona fide question as to what 
is required of him. Decatur v. Paulding, 14 Pet. 497, 514—515 
(1840); Riverside OH Co. v. Hitchcock, 190 TJ. S. 316, 324r-325 
(1903); Ness v. Fisher, 223 U. S. 683 (1912); Work v. Rives, 
267 U. S. 175,177-178 (1925); United States ex rel. McLennan 
v. Wilbur, 283 U. S. 414 (1931); United States ex rel. Chicago 
G. W. R. R. v. Interstate Commerce Commission, 294 TJ. S. 
50 (1935); United States ex rel. Roughton v. I ekes, 69 App. 
D. C. 324, 101 F. 2d 248 (1938). Where the statute is not 
thus incontestably plain, it is immaterial whether the court 
thinks the official’s decision was right or wrong, or how the 
court would independently decide the same question if it were 
presented to the court in a proper case. Decatur v. Paulding, 
14 Pet. 497, 514-515 (1840); United States ex rel. Chicago 
G . W. R. R. v. Interstate Commerce Commission, 294 U. S. 
50, 61-63 (1935). The only question in these cases is whether 
the official’s construction of the statute was so plainly un¬ 
tenable as to present no substantial question and his resultant 
action or inaction must be characterized as arbitrary and 
capricious. Hammond v. Hull, 76 U. S. App. D. C. 301, 303, 
131 F. 2d 23, 25 (1942), certiorari denied 318 TJ. S. 777. Where 
the official’s construction of the statute is a possible one, it 
cannot be said that he has a “plain” duty to act in accordance 
with a different construction, and mandamus or its equivalent 
is not available. United States ex rel. McLennan v. Wilbur, 
283 TJ. S. 414 (1931). “Where the matter is not beyond per- 
adventure clear we have invariably refused the writ, even 
though the question were one of law as to the extent of the 
statutory power of an administrative officer or body.” United 
States ex rel. Chicago G. W. R. R. v. Interstate Commerce 
Commission, 294 TJ. S. 50, 61-63 (1935). That was quoted 
and followed by this Court in United States ex rel. Roughton 
v. I ekes, 69 App. D. C. 324, 329,101 F. 2d 248, 253 (1938). 
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2. Declaratory judgment 

Where mandamus or an injunction is not available under the 
foregoing rule, because the Secretary’s construction of the 
statute is not plainly untenable, a declaratory judgment is 
equally improper. United States ex rel. Jordan v. I ekes, 79 
U. S. App. D. C. 114,115, 143 F. 2d 152,153 (1944), certiorari 
denied 323 U. S. 759; Doehler Metal Furniture Co. v. Warren, 
76 U. S. App. D. C. 60, 62-63, 129 F. 2d 43, 45-46 (1942). 
Declaratory judgment provides a new remedy in cases within 
the jurisdiction of the court, but does not bring within its juris¬ 
diction cases which were formerly beyond it. 

2. Proceedings under the Administrative Procedure Act 

Section 10 of the Administrative Procedure Act of 1946, 
60 Stat. 237, 243, 5 U. S. C. Sec. 1009, provides for judicial 
review of administrative action; but all the provisions of that 
section are subject to its introductory qualification, “Except 
so far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion.” As shown 
above, the construction of applicable statutes, within the range 
of tenable constructions, is committed to the discretion of the 
administering agency. Consequently, it is only when the ad¬ 
ministrative construction of a statute is plainly an impossible 
one that judicial review is provided for by section 10. 

This agrees with the statements repeatedly made when the 
Administrative Procedure Act was under consideration, that 
section 10 merely restated the existing law as to judicial review. 
For example, the Attorney General, writing to the chairman 
of the Senate Judiciary Committee regarding the bill, said, “It 
also restates the law governing judicial review of administrative 
action.” Letter of October 19, 1945, S. Rept. No. 752, 79th 
Cong., 1st Sess., pp. 37, 38. Again, he said of section 10, “This 
section, in general, declares the existing law concerning judicial 
review.” Ibid., p. 43. Similarly, Congressman Walter, the 
chairman of the subcommittee of the House Judiciary Com¬ 
mittee which considered the bill, explaining section 10 (c), 
declaring what administrative acts are reviewable, said, “The 
provisions of this section are technical but involve no departure 
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from the usual and well understood rules of procedure in this 
field.” 92 Cong. Rec., p. 5654 (1946). 

The decisions of this Court since enactment of the Adminis¬ 
trative Procedure Act have continued to state the same rule as 
before, and to cite the earlier authorities, thus recognizing 
that the act has not in any degree narrowed the discretion 
allowed to administrative agencies and officers in construing 
the statutes which they administer. In Brarman v. Stark, 
87 U. S'. App. D. C. 388, 392, 185 F. 2d 871, 875 (1950), 
affirmed 342 U. S. 451 (1952), this Court said, with respect 
to an order of the Secretary of Agriculture, “In such issue as 
we have here, the tests are whether the administrative construc¬ 
tion has ‘ “warrant in the record” and a “reasonable basis in 
the law” ’ (Unemployment Compensation Comm . of Alaska v. 
Aragon, 329 U. S. 143 ***).” In Chapman v. Santa Fe Pac. 
R. Co., 90 U. S. App. D. C. 34, 38, 198 F. 2d 498, 502 (1951), 
certiorari denied 343 U. S. 964, the Court said: 

Determinations by an administrative agency should 
not be reversed by means of injunction or mandamus 
merely because the court may have reached another 
conclusion. They can only be overturned when the 
administrative action is unreasonable or plainly 
wrong. # * * 

The appellants again state the law correctly when 
they argue that mandamus will lie against executive 
or administrative officers only when their duty in a 
particular situation is so plainly prescribed as to be free 
from doubt and equivalent to a positive command. 
Work v. U. S. ex rel. Rives, 1925, 267 U. S. 175 * * *. 

Similarly, in Cargo Carriers v. Snyder, 104 F. Supp. 258, 260 
(D. C. 1952), affirmed sub nom. Cargo Carriers v. Humphrey, 
93 U. S. App. D. C. 45,206 F. 2d 488 (1953), the District Court 
for the District of Columbia said: 

* * * it has long been settled that, when the perform¬ 
ance of official duty requires an interpretation of the 
law which governs that performance, the interpretation 
placed by the officer upon the law will not be interfered 
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with unless it is clearly wrong and the official action 
arbitrary and capricious. 

This Court affir med, saying that the Secretary had acted “rea¬ 
sonably and correctly.” 93 U. S. App. D. C. at p. 46, 206 F. 
2d at p. 489. 

Similarly, in American Airlines v. Civil Aeronautics Board, 
178 F. 2d 903 (C. A. 7, 1949), where review was sought of an 
order of the Board, the Court said (178 F. 2d at p. 908): 

Our function is limited; we may only inquire as to 
whether the board’s interpretation of the statute has 
warrant in the record and a reasonable basis in law. 
Unemployment Compensation Commission v. Aragon, 
329 U. S. 143 * * *. See also National Labor Rela¬ 
tions Board v. Hearst Publications, 322 U. S. Ill * * # . 

Citing the same two cases, the court also said (178 F. 2d at 
pp. 909-910): 

We conclude that the board’s interpretation of the 
second proviso of Section 408 (b) * * * carries out the 
intent of Congress and is a reasonable and proper in¬ 
terpretation of that provision binding upon this court. 

In the present case, appellee submits that Section 3 of the 
1946 amendment to the Mineral Leasing Act, in the setting 
of the general law and the purpose of Congress, plainly permits 
the record titleholder of an oil and gas lease to apply for an 
extension of the lease through an agent. At the very least, 
such construction of the Act is a possible one, which cannot 
be said to be frivolous, arbitrary, or capricious. It follows that, 
under the authorities cited, appellant is not entitled to a decree 
requiring the Secretary to act in accordance with a different 
construction of the Act. 

II. The district court correctly upheld the Secretary’s finding 
that an agent of the record titleholder made timely applica¬ 
tion for extension of the lease because the finding is sup¬ 
ported by the administrative record 

The principle applicable to the Secretary’s acceptance of 
and reliance upon the agency involved here is stated in the 
Restatement of Law of Agency, Section 27, as follows: 
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Except for the execution, of instruments under seal 
or for the conduct of transactions required by statute 
to be authorized in a particular way, apparent authority 
to do an act may be created by written or spoken words 
or any other conduct of the principal which, reasonably 
interpreted, causes a third person to believe that the 
principal consents to have the act done on his behalf by 
the person purporting to act for him. 

The statute involved requires neither seal nor particular pro¬ 
cedure in applying for an extension of an existing lease. The 
regulations of the Department impose no formal requirements. 
As the Solicitor’s opinion of June 30, 1954, in this case stated: 
“There were no specific forms required for the renewal of an 
existing lease. * * * A telegram, letter, or even a check that 
is properly noted, would be sufficient” (Jt. App. 34-35). As 
shown, supra, p. 15, the very purpose of the 1946 amend¬ 
ment was to eliminate administrative details. Thus, under 
the foregoing rule, the question becomes solely one of conduct 
of the parties. That conduct here is as follows: 

Prior to expiration of the primary term of the lease, the local 
Land Office had ample notice that Preston was acting for Lewis 
in all matters relating to the lease. On October 12, 1950, the 
Manager of the Land Office sent a notice by registered mail to 
Lewis at his address in Chicago, advising him that the rental 
for the fourth year had not been paid and that the lease was, 
therefore, held for cancellation (Jt. App. 86). The reply to 
that letter was made by Preston in a letter dated October 25, 
1950, sent from Salt Lake City, Utah. In that letter Preston 
stated that he had a receipt showing payment of the rental and 
• requested verification be sent to him at Salt Lake City (Jt. 
App. 87). It is obvious that Lewis sent the decision of October 
12, 1950, to Preston for handling. The Manager replied di¬ 
rectly to Preston, acknowledging that the rent had been paid 
and requesting him to disregard the earlier notice (Jt. App. 
87-88). By letter dated December 13, 1950, Preston sent a 
letter to the Land Office enclosing the rental for the fifth year 
and requested that receipt be mailed to “E. J. Preston, New 
Grand Hotel, Salt Lake City, Utah” (Jt. App. 89). Thus, 
every transaction necessary to keep the Lewis lease in force 
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was handled by Preston and this arrangement was accepted by 
the Department. 12 

Entirely consistent with that established practice, Preston 
/ sent a letter, dated January 20, 195$, u) the local Land Office 

requesting an extension of the lease and enclosed a check for 
the sixth year’s rental to keep the lease in force. The letter 
was signed “Richland Oil Development Co., E. J. Preston, 
Vice President.” On the letterhead was printed “Herbert R. 
Lewis, President.” The request stated: “We hereby make 
application * * * for an extension ” of the Lewis lease (Jt. 
App. 13-14, 34; Br. 3). 

On these facts, the requirements of the foregoing rule to 
establish agency were fully met. The Department had ample, 
reasonable basis for believing that Preston had authority to 
act for Lewis in all matters relative to keeping the lease in 
force. Therefore, without more, the Secretary’s finding of 
agency is supported by evidence in the administrative record 
and, that being so, the finding should not be judicially dis¬ 
turbed. Standard OH Co. v. United States, 107 F. 2d 402 
(C. A. 9, 1940); Communications Comm’n v. Woko, 329 U. S. 
223, 229 (1946); I ekes v. Underwood, 78 U. S. App. D. C. 396, 
141 F. 2d 546 (1944). 

The reasonableness of the Secretary’s finding is emphasized 
by consideration of the effect of a contrary finding. The De¬ 
partment had accepted the agency in past transactions. It 

“Lewis was not required to pay rental for the first year because the 
lease was originally issued to another and later assigned to him (Jt. 
App. 74-85). No rentals were required for the second and third years 
(Jt. App. 84). Act of August 8, 1946, Sec. 3, 60 Stat. 950, 952. And, as 
shown, Preston paid the rentals for the fourth and fifth years. 

Appellant asserts that “the certainty of a power of attorney should be 
equal to that required for a binding commitment by the record titleholder” 
(Br. 34). She supplies the answer by conceding that “no formal procedures” 
were required for an application by a record titleholder to extend his lease 
and an accepted (informal) application constituted a contract “of equal dig¬ 
nity with the original lease contract” (Br. 20). 

Appellant refers to regulations specifying conditions for establishing the 
authority of agents with respect to applications for original leases as neces¬ 
sarily governing applications for extensions (Br. 25, 33-34; Appellant’s 
Supp. A., p. 6). But that accords no significance to the plain omission of 
those requirements from the regulations regarding extensions and the in¬ 
tention of Congress to minimize formalities as to extensions. 
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was not unreasonable for Lewis to rely on that acceptance. 
No notice had been given Lewis that the Department would 
not continue to honor the agency. It would have been a serious 
and basically unfair loss to Lewis to have acceptance of the 
agency abruptly terminated, without notice, at the very end of 
the time allowed him for extending the lease. As the prior 
claimant and existing leaseholder, Lewis was entitled by law 
to preference over all others. He had paid the rentals and 
expended costs of exploration. It was, therefore, eminently 
reasonable and correct in law to regard the timely letter of 
application, wherein Preston, with Lewis on the letterhead, 
said “We hereby make application” etc., as merely ambiguous, 
subject to clarification, rather than as utterly ineffective. The 
clarification which followed showed that Lewis relied on the 
Department’s prior transactions with Preston and that he re¬ 
garded himself bound by the acts of his agent. There was 
no question of liability for rentals because the rental for the 
sixth year was tendered and the Department could always can¬ 
cel the lease for default as to rentals or any other particular in 
the lease. 

Appellant contends that the original application signed by 
E. J. Preston, Vice President of Richland Oil Company, was 
not as agent of Lewis but “in an assumption of the role” of 
record titleholder and was by Richland “in its own behalf as 
the undisclosed assignee of the Lewis lease” (Br. 13, 20). 
Such contention as to the application, which stated that “We 
hereby make application” and had the name of Lewis on the 
letterhead, merely points to the ambiguity. It proves no more. 
It is plain from the letters of clarification that it was, indeed, 
the desire of the parties to have the lease transferred to Rich¬ 
land, but it was also express that “Should this be impossible, 
the lease is to be continued in the name of Herbert R. Lewis 
and a transfer will be made some time in the future” (Jt. App. 
15-16,18). There was no want of disclosure of the facts. The 
only possible construction of the application and correspond¬ 
ence is that Lewis is President of Richland, that Richland is, 
in fact, the beneficial owner, that, if possible by letter alone, 
it was desired to have the Department’s records changed to 
show that fact, but, if not possible, that the lease was to con- 
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tinue in the name of Lewis upon this application and payment 
of rent by Preston “which procedure had been followed in 
the past” (Jt. App. 15-18). Certainly, on those facts, the 
previously accepted agency of Preston on behalf of Lewis was 
preserved and asserted. 

Appellant contends that the filing of her application on Feb¬ 
ruary 1,1952, created a vested right in her which “automatical¬ 
ly” required the issuance of a lease to her and that the curative 
action taken by Lewis came too late to defeat her intervening 
vested right (Br. 12, 15, 16, 20-22). In this contention she 
overstates the quality of her “established status.” Her 
“rights” were always junior to the rights of Lewis. They were 
junior in point of time. They wrere junior in the equities, be¬ 
ing gratuitous as opposed to the investment by Lewis. They 
were not acquired without constructive knowledge of a prior 
claim which could be ruled valid or, at least, of the possibility 
of a prior claim, nor at a time when the lands were subject to 
disposition by their availability having been noted on the 
local records. 

Thus, the regulations then and now in force provide that 
“immediately upon the notation of the cancellation or re¬ 
linquishment on the tract book of the land office or on the 
tract book of the Bureau of Land Management, if there is no 
land office for the State, the lands shall be open to further 
oil and gas lease offers.” 43 C. F. R. 192.43; 13 F. R. 9567, 
December 31, 1948. And the regulations then in force further 
provided, 43 C. F. R. (1940) 192.14a: 

In all cases in which an oil and gas prospecting permit 
has terminated by operation of law, such termination 
will be noted on the tract book of the district land of¬ 
fice as of a fixed future date and will become effective at 
9 o’clock a. m. on the day thus fixed. 

The current (1954) regulations provide, 43 C. F. R. 192.42m: 

No lease shall be issued before final action has been 
taken on (1) any prior offer to lease the land, (2) any 
subsequent offer to lease the land that is based upon an 
alleged preferential right, and (3) any petition for the 
renewal or reinstatement of an existing or former lease 
on the land. If a lease is issued before final action has 
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been taken on such an offer or petition, it shall be can¬ 
celed, after due notice to the lessee, if the offeror or 
petitioner is found to be qualified and entitled to re¬ 
ceive a lease on the land. 

This consistent policy has been long established. Thus, in 
James v. Germania Iron Co., 107 Fed. 597, 604, 610 (C. A. 8, 
1901), it was held to be “the rule and practice that the land 
remained withdrawn from acquisition at the local land office 
until the decision of the secretary that the prior entry was void 
was officially made known to the local officers and until the 
notation of its cancellation was made on their plats and rec¬ 
ords.” In Hill v. Williams and Liddell, 59 I. D. 370, 377 (Jan¬ 
uary 23,1943), the Secretary stated: 

The rule has long been established in the Department 
that an oil and gas^ease is invalid and that no oil and 
gas lease application will be received until the avail¬ 
ability of the lands for further application has been 
noted on the local records. 

See also Theora A. Gerry, October 3, 1951 (Appellant’s Supp. 
B, p. 12); Martin Judge, 49 L. D. 171 (1922); California and 
Oregon Land Company v. Hvlen and Hunniautt, 46 L. D. 55 
(1917 ); Hiram M. Hamilton, 38 L. D. 597 (1910); George B. 
Pratt, 38 L. D. 146 (1909). 

In the present case, there was no notation ever made on the 
local land records that the Lewis lease had expired or that the 
land was available for new applications and there was a prior 
application filed awaiting final action. 13 The Lewis case was 
not “closed on the books of the Bureau of Land Management.” 
Milton M. McMorrie, December 5, 1952 (Jt. App. 52, 54); 
Theora A. Gerry, October 3,1951 (Appellant’s Supp. B, p. 12). 
As said of a similar situation in Dorothy Bassie et al., 59 I. D. 
235, 237 (May 15,1946): 

Kirchner apparently assumes that when these ap¬ 
plications were rejected and ordered reinstated as of 

a The letter of January 28, 1952, from the local Land Office stating that 
the application was not proper because Lewis “is the only one who can 
make appUcation for an extension” did not make the land available for new 
applications. Moreover, the lease had not then expired and Lewis had time 
to cure the defect 
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July 26, his rights became superior by reason of his filing < 

on July 22 [ 1944], and that therefore the modification of 
the reinstatement to make it effective as of July 14 was 
in derogation of his rights and should not have been 
made without notice and hearing afforded to him. This 
assumption is erroneous. No final decision on the ap¬ 
plications was rendered until May 12,1945, since a time¬ 
ly appeal from the register’s decision and a motion for re¬ 
hearing of the decision of October 11, 1944, prevented 
either decision from becoming final (43 CFR 221.48, 

221.50, 221.51, 221.81). There was consequently no 
space of time in which KirchneTs rights attached as 
being paramount to the applicants’. 

Therefore, it would have been plainly wrong for the Manager 
of the local office to have accepted appellant’s application as 
to the lands embraced in the Lewis lease. 

In addition to being justified on the basis of allowing 
an original ambiguity to be cured, the Secretary’s action was 
proper under the principle of ratification. The Restatement 
of the Law of Agency, Section 82, provides: 

Ratification is the affirmance by a person of a prior 
act which did not bind him but which was done or pro¬ 
fessedly done on his account, whereby the act, as to 
some or all persons, is given effect as if originally au¬ 
thorized by him. 

And Section 84 states that “an act which, when done, the pur¬ 
ported or intended principal could have authorized, he can 
ratify, except an act the ratification of which is against public 
policy.” There is no doubt that Lewis ratified the application 
for extension of his lease. 

Appellant objects that the steps taken by Lewis, after the 
expiration date of the primary term of the lease, to cure the 
ambiguity in the original application were improperly allowed 
by the Secretary to relate back to the date of the original 
application (Br. 21-24, 29-30). She asserts that the principle 
of relation is “a legal fiction” which “is never allowed to defeat 
the rights of third persons lawfully acquired” (Br. 21) and 
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that a principal cannot ratify an act done by one who “was 
not at the time, and did not profess to be, acting on behalf 
of the alleged principal” (Br. 30). It has been shown that 
appellant does not qualify as a third person with intervening 
rights. Moreover, her “rights” were not those of an innocent 
party because she must be regarded as having constructive 
knowledge of the existence of a senior claim. It has been 
further shown that the principal-agent relationship between 
Lewis and Preston was established and accepted long before 
the application for an extension so that it cannot reasonably 
be said that Preston was not and did not profess to be acting 
for Lewis when he stated, under the letterhead bearing Lewis’ 
name, that “We hereby make application” for a five-year ex¬ 
tension of the Lewis lease. Finally, “the doctrine of relation 
may be applied for the protection of a clearly superior equity, 
even though it interferes with the claims of third persons 
resting upon an inferior equity.” 2 C. J. S., Agency, Sec. 65, 
p. 1145; Williams v. Butler, 35 Ill. 544, 552 (1864). 

It is the practice and prerogative of the Secretary thus to 
apply the doctrine of relation in allowing ambiguities or tech¬ 
nical defects to be cured within a reasonable time upon con¬ 
sideration of the superior equity of first applicants. Dorotky 
Bassie et al ., 59 I. D. 235 (May 15,1946). And the Secretary 
customarily applies the principles of ratification to acts of 
agents. Warwick M. Downing, August 16, 1950 (Appellant’s 
Supp. B, p. 17; Br. 31); Milton M. McMorrie, December 5, 
1952 (Jt. App. 52; Br. 33); John C. Stewart, August 22, 1952 
(Jt. App. 57; Br. 31); E. P. Miremont, June 18, 1952 (Appel¬ 
lant’s Supp. B, p. 5; Br. 22); W. A . Rank, Jr., October 11, 
1945 (Jt. App. 55); Transco Gas & OH Corporation, December 
8,1952 (Appellant’s Supp. B, p. 1; Br. 22); Cornell N. Shelton, 
October 17,1952 (Appellant’s Supp. B, p. 20; Br. 32). 

The Comptroller General’s decision in T. E. Allen, No. 
B-l 16591, November 3, 1953. (Appellant’s Supp. B, p. 27), 
relied on by appellant (Br. 26), is not contrary to the Secre¬ 
tary’s decision here. That decision merely held that the at¬ 
torney in fact of the lessee could not relinquish the lease because 
the “ operating agreement alleged to have contained the power 
of attorney * * * was never submitted to the Bureau for ap- 
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proval as required by 43 C. F. R. [1946] 192.141 and there is 
no other power of attorney of record in the Bureau” (Br. 27). 
There had been no previous dealings by the Department with 
the attorney in fact as in the present case. By indicating that 
an attorney in fact could have acted for the lessee if his author¬ 
ity had been known to the Department, the decision supports 
the Secretary’s decision in the present case. That is true be¬ 
cause neither the statute nor the regulations relative to relin¬ 
quishment of leases mentioned an agent or attorney in fact. 
The statute (30 U. S. C. Sec. 187b) provided merely that “a 
lessee” may relinquish his lease and the regulations (43 C. F. R. 
(1946) 192.160) provided for relinquishment by “the record 
titleholder.” Similarly, the Secretary’s decision in Grace L. 
Levers, August 20, 1952 (Jt. App. 47), relied on by appellant 
(Br. 22), supports his decision here because, in refusing to 
regard a first inquiry by Forest E. Levers concerning the status 
of the lease as an “informal application” for a new lease under 
the Act of July 29,1942,56 Stat. 726, which allowed “the record 
titleholder” so to apply, the Secretary said (p. 50): “Forest E. 
Levers was not the record titleholder of the lease; he was not 
even an authorized agent of the record titleholders for the pur¬ 
pose of applying for a new preference-right lease.” 

Finally, as we have shown above (pp. 18-22), this is not a 
case where Congress has provided for court review of adminis¬ 
trative rulings and the decision of the Secretary of the Interior 
that an application for an extension of the lease may be made 
by an agent may not be overturned in this proceeding. It is 
even clearer that the Secretary’s interpretation of the detailed 
facts of this case as showing that this was an application by a 
qualified agent may not be reversed by the courts. Riverside 
Oil Co. v. Hitchcock, 190 U. S. 316 (1903); Ness v. Fisher, 223 
U. S. 683 (1912). 

IIL The United States and the Richland Oil Development 
Company are indispensable parties 

The Lewis lease was assigned to the Richland Oil Develop¬ 
ment Company on May 12, 1952 (Jt. App. 66-67). This suit 
was instituted on August 27, 1954. The parties to the lease, 
the United States and the Richland Oil Development Com- 
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pany, are not before the Court. Appellant seeks a lease for 
the same land covered by that lease. The granting of that 
relief would, in effect, be an adjudication that the outstanding 
lease is void. It is submitted that this cannot be done in the 
absence of the parties to the lease. They are indispensable 
parties to this action. Brady v. Work, 263 U. S. 435 (1924); 
Ducker v. Butler, 70 App. D. C. 103, 104 F. 2d 236 (1939); 
Bolter v. I ekes, 67 App. D. C. 112,89 F. 2d 856 (1937); Spriggs 
v. McKay, U. S. App. D. C. No. 12,306 (September 29, 1955). 


CONCLUSION 

For the reasons stated, it is submitted that the judgment of 
the district court should be affirmed. 

Respectfully, 

Perry W. Morton, 

Assistant Attorney General. 

S. Billingsley Hill, 

Attorney, Department of Justice, 

Washington, D. C. 

December 1955. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,913 


CHARLOTTE L. MURPHEY 


vs. 


Appellant 


DOUGLAS McKAY 
Secretary of the Interior, et al. 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


REPLY BRIEF FOR APPELLANT 


GENERAL STATEMENT 

Counsel for Appellant aver that the issues in this case presented 
in the Brief filed with the Murphey appeal are obscured by the McKay 
brief through arguments on issues which are not in controversy in this 
appeal, arguments which are contrary to applicable law and arguments 
which are irrelevant to the cause of action. If justice is to be done, it 
can only be done if the real issues are decided. It is respectfully averred 
that the issues are more accurately recited and more fully argued in the 
Murphey brief. 

The items in the McKay brief to which the foregoing comment is ad¬ 
dressed are discussed below by reference to pages in said brief as spe¬ 
cified: 

Page 1, "Questions Presented ": 

The reference to Tt lands held by another under an outstanding oil 
and gas lease issued under the act and subsequently extended rt is not in 
accord with the admitted facts in this case as disclosed by record. The 
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so-called outstanding lease terminated by operation of law January 31, 
1952. Subsequently, by a decision dated June 30, 1954, (JA 28, R 159), 
it was remanded to The Bureau of Land Management with instructions 
to reinstate the Lewis application, and that "Mr. Lewis should therefore 
be given time to explain the trust relationship that is mentioned in his 
letter of February 8, 1952”. There is no evidence in the record before 
the Court showing compliance with these instructions. 

Items 1 and 2 , in the statement of the ’’questions presented” aptly 
represent the emphasis in the McKay brief on issues not involved in this 
case. It is true that appellant Murphey believes the terms of the 1946 
Act require the record title-holder himself to apply for an extension of 
his lease, and good reasons for that opinion are set forth in the Murphey 
brief (Item 2A, Page 17). Nevertheless, that point has been eliminated 
as an issue in this case (Murphey brief, Point III(A), page 25). 

Item 3 of the questions presented was not discussed in the Murphey 
brief because the decision of the lower Court on April 26, 1955, (R 197) 
overruled a motion to dismiss the complaint on the grounds that Lewis 
and the Richland Oil Development Company were indispensable parties 
in this proceeding. The merits of that question as well as other argu¬ 
ments in the McKay brief will be discussed below. 

Page 4, ’’Counterstatement of the Case ”: 

The decision by a local representative of the Secretary dated Jan¬ 
uary 28, 1952, is recognized and acknowledged in the McKay brief. How¬ 
ever, emphasis is placed on the fact that said decision was rendered 
’’The fourth day prior to the expiration of the primary term of the lease. ” 
Said application not only was rejected, but also was filed , on that date. 

It could not have been rejected at an earlier date. The fact that there 
were then only three days remaining of the 90-day period allowed for the 
filing of an application for extension of the Lewis lease, is due solely to 
laches of Lewis. The Secretary of the Interior has no authority of law 
to extend that 90-day period. Therefor, the decision of the Director, 
Bureau of Land Management, dated April 2, 1953, cited in McKay brief 
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(p. 6) was correct. The departmental decision of December 20, 1952, 
(JA 60, R 190) erroneously held that the 90-day statutory period for fil¬ 
ing an acceptable application for extension of the Lewis lease could be 
extended beyond January 31, 1952. Since the decision of the Department 
dated June 30, 1954, seeks to recognize the propriety of the extension 
on other grounds it is a strong indication that the lack of authority to so 
extend the 90-day period was then recognized and conceded. 

The extension provisions of the 1946 Act provide in clear and em¬ 
phatic language that no extension shall be granted unless an application 
therefor is filed by the record titleholder "within a period of ninety days 
prior to" expiration of the primary term of the lease. (Emphasis added) 
According to 86 CJS page 858, "the preposition ’within’ is frequency of 
controlling importance when used in connection with the computation of 
time, ... it is almost universally employed as a word of limitation 
and it will be so treated unless it clearly appears that a different mean¬ 
ing was intended". The primary rule of construction of this language is 
the legislative intent. 82 CJS, page 869. The legislative history of the 
law clearly indicates that these provisions are intended to be mandatory. 

The discussion in the Departmental decision of June 30, 1954, 

(p. 7, McKay brief) refers to a "contention of Mrs. Murphey, that the 
lease was not held in compliance with the regulations", and states that 
this is a matter for the Department, not an individual contestant, to chal¬ 
lenge. This contention is disposed of by a recent decision of this Court 
( Wahlenmaier v. McKay , 226 F. 2d, 35), in which the same McKay as¬ 
serted the sole right to determine the effect to be given a regulation de¬ 
vised by him, and to hold that non-compliance with that regulation would 
not disqualify an applicant for a noncompetitive lease. This Court in dis 
posing of that claim, quoted the following from the Secretary’s decision 
therein: 

" ’If a noncompetitive oil and gas lease is is¬ 
sued to some person other than the first qual¬ 
ified applicant, in violation of the priority pro¬ 
vided for in Section 17 of the Mineral Leasing 
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Act, (30U.S.C. 1946 ed., sec. 226) * the 
lease must be cancelled and a new lease 
must be granted to the qualified person who 
filed the first application . . . T (Emphasis 
added), and went on to say: 

’’Despite this flat statement that a lease is¬ 
sued to an unqualified applicant must be can¬ 
celled, the Secretary held the lease here in¬ 
volved could not properly be cancelled on that 
ground because Culbertson’s personal leases 
plus his undisclosed indirect interests did not 
exceed the maximum acreage permitted. When 
he thus said thatthe^defect in Culbertson’s ap¬ 
plication was -a narnasST the Secretary disregarded 
his own precedents and the sound principle based 
upon them which he had just enunciated . . . . ” 

In the same case the Court said: 

’’(For) we observe that both before and after his 
decision in this case, the Secretary has not hes¬ 
itated to hold that an application which fails to 
disclose the stockholder’s interest, if any, in 
a corporation’s federal leases’is properly rejec¬ 
ted and will confer no priority on the applicant. ’ ” 

The Secretary’s refusal to cancel the lease on this ground was held 
to be ’’either caused by confusion, or was arbitrary and capricious ac¬ 
tion”. 


This holding by this Court is directly applicable also to the conten¬ 
tion of appellees, that Lewis had established a priority which ousted the 
Murphey preference right. 

It should also be noted that in the Wahlenmaier case neither Cul¬ 
bertson, who held an illegally awarded lease, nor the United States was 
named in Wahlenmaier’s suit, and apparently took no part in the court 
proceedings; - obviously neither was indispensable nor necessary parties. 

Page 10, Item 1, ’’Summary of Argument ”: 

It is stated that the record title-holder is entitled by law to an ex¬ 
tension of a 5-year noncompetitive (prospecting) lease but it is not in¬ 
dicated that before he becomes entitled thereto, the law requires (a) he 
must file an application therefor within 90 days prior to the expiration 
of the initial term of said lease, (b) he must not be in default under the 

* The same section upon which appellant Murphey relies in this case. 
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lease terms or regulations at the expiration of the initial 5-year term, 
and (c) the original lease contract must be modified by acceptance of 
any new regulations adopted on or before the expiration of the initial 
lease term, and (d) there must have been no change in the status of the 
land or of Lewis which would preclude issuance to him of a noncompeti¬ 
tive lease. Lewis did not fulfill these requirements on or before Janu¬ 
ary 31, 1952. The minimization of formalities under the 1946 Act did 
not change these requirements for a qualified applicant and determina¬ 
tion of compliance therewith is a question of fact and is not a construc¬ 
tion of law reasonable or otherwise. 

Page 10, Item II, ’’Summary of Argument s 

Murphey denies that the record contains any evidence of any force 
and effect showing authority prior to the expiration of the Lewis lease 
from Lewis for any agent to apply for an extension of that lease. 

Appellant further states that the legislative history of the 1946 
amendment as set forth in the appellees’ brief is incomplete and mislead¬ 
ing. 

Appellant denies that the decision of the Secretary in rejecting ap¬ 
pellant’s lease offer as to the land involved in this case is based on a rea¬ 
sonable construction of the law, but constitutes on unlawful invasion of 
rights earned by appellant (Point II, pages 12, 6, Murphey brief and be¬ 
low). 

The argument of the appellees that the application for extension was 
filed by an agent for the record title-holder ’’whose authority the Depart¬ 
ment had previously recognized in transactions for keeping the lease in 
force” is supported solely by evidence in the administrative record show¬ 
ing payments and acceptance of rent. Furthermore, said application was 
not filed by an agent for Lewis. This latter statement is substantially 
conceded by the McKay brief (p. 10 and 11), where it is indicated that 
the application was ambiguous. Appellant denies that the authority of 
the Secretary to accept an explanation or ratification filed after February 
1, 1952, by the principal or any other party in interest in the Lewis lease 
can be accepted to the prejudice of any rights earned by appellant on that 
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date. (Murphey brief Point 2B, p. 21, Point 3C, p. 29.) 

The argument that the termination of a 5-year noncompetitive 
lease by operation of law must be posted on the tract books before the 
land is available for disposition, is wholly without support under the 
long prevailing interpretation of the law adopted by the Interior Depart¬ 
ment following the Act of August 21, 1935, and still unchanged. 

The appellant admits that the e^qpress intention of the Congress 
and the equities favor first applicants, but contends that the Murphey ap¬ 
plication is the one entitled to such benefits under the conditions that 
prevail in this case. McKay v. Wahlenmaier , 226 F. 2d, p. 35. 

Page 11, Item III, "Summary of Argument" : 

Murphey concedes that the lands here involved are lands of the 
United States, but denies there was an "outstanding lease" covering said 
lands. Murphey contends that the prior Lewis lease terminated at mid¬ 
night on January 31, 1952, and that the subsequent determination that 
the lease could be or should be extended was void and of no force and 
effect, as to Murphey (Page 16, Point 2, Murphey Brief). Furthermore, 
there is no evidence before the Court that such extension has been made 
effective pursuant to the instructions in the decision of June 30, 1954. 
Under the decision in re McKay v. Wahlenmaier , 226 F. 2d 35, if the 
extension had been granted it would be the duty of the Secretary to can¬ 
cel such extension. 

Page 11, Item 1(A ): 

The McKay brief asserts that the Murphey case "is premised on 
the contention that, since the 1946 Act authorizes T the record title- 
holder 1 to apply for an extension and makes no reference to an agent, 
application by an agent is prohibited". This is an erroneous and mis¬ 
leading construction of the questions presented as stated on page (i) of 
the Murphey brief, to wit, that no timely application for extension was 
filed by "the record title-holder" nor by his qualified agent or attorney 
in fact, as required by law . (Emphasis added.) (See Point m, p. 12, 
Murphey Brief). 
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Page 12, Item 1 : 

The McKay brief sets forth well recognized principles from the 
law of agency, and concludes "action by an agent under the 1946 Act 
would not be against public policy and there is no agreement in this case 
requiring personal performance". It is further argued that the rule so 
established is not altered by the fact that the authority or privilege to 
act is conferred by statute. Examples of the application of the cited 
rules of agency are presented. 

There is nothing in this part of the McKay brief which is inconsis¬ 
tent with or contrary to the Murphey contentions that no timely applica¬ 
tion was filed by a duly qualified agent of the record title-holder of the 
lease. The case of Peterson v. Ickes , 80 U. S. App. D. C. 198, 151 
F. 2d 301, involves an application for an exchange lease, filed by the ap¬ 
proved owner of the operating rights, comprising 92-1/2 and 97-1/2% 
of the beneficial interests in the lease. Yet even in that case the lease 
was issued only in the name of the record title-holder and only after he 
had ratified the application by his own signature to the lease contract. 

Appellees’ brief answers the Murphey contention that the law re¬ 
quires a binding lease contract with the lessee as a condition precedent 
to granting a lease extension by the statement that "Appellant has not 
suggested any useful purpose that might be served by preventing appli¬ 
cations by agents for the extension of leases". Appellant Murphey an¬ 
swers this statement by the allegation that such answer is evasive and 
should be ignored. 

Page 15, "The Intention of Congress ": 

Appellees’ discussion of the intention of Congress (p. 15) is not in 
accord with the legislative history of the type of leases here involved. 

At one time, this type of lease was frequently called a "prospecting 
lease". Today it is more commonly known as a "noncompetitive lease". 
It is a type of lease originated by the Act of August 21, 1935, 49 Stat. 
674, and its legislative history begins with that enactment. 
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The debate before the Senate when the 1935 Act was under con¬ 
sideration is reported in the Congressional Record, Vol. 79, Part II, 
74th Congress, 1st Session, page 12075. Senator O’Mahoney who was 
in charge of the then proposed legislation stated ’’The practical effect 
of the measure is to substitute for the present system of issuing pro¬ 
specting permits on lands which are not known to be productive, a sys¬ 
tem of what might be called ’prospecting leases’ He indicated that 
abandonment of the permit procedure was necessary because: 

’’The continual extension of these permits has 
occasioned a great deal of uncertainty and in¬ 
stability. Of some 40,000 permits which have 
been issued, only about 308 have actually ripened 
into preferential leases with a 5% royalty. The 
others have in great numbers of cases, been sub¬ 
ject to application for extension, and there has 
been much uncertainty as to what proper grounds 
for extension were. ” 

The same volume of the Congressional Record, page 12076, con¬ 
tains a report by the Secretary of the Interior, which also favored aban¬ 
donment of the prospecting permit system adopted under the 1920 Min¬ 
eral Leasing Act. The Secretary indicated that issuance of such permits 
was an ejqperiment intended to promote development of the public lands. 
The report then recites: 

’’These purposes were perhaps commendable, 
but the experiment has signally failed to ac¬ 
complish what was ejected of it. Speculation 
rather than prospecting has been expedited . ” 

(Emphasis added.) 

The prospecting permit system was abandoned for that reason. In lieu 
thereof, prospecting leases were issued for a 5-year term and for so 
long thereafter as oil or gas is produced in paying quantities. At the 
end of the 5-year term in the absence of a discovery of oil or gas, the 
leases terminated automatically and the land became available for fur¬ 
ther leasing without any delay awaiting further administrative action. 

The Act of July 29, 1942, (56 Stat. 726, 30 U.S.C. sec. 226b), granted 
the record title-holder of a 5-year noncompetitive (prospecting) lease 
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issued under the 1935 Act a ’’preference right over others” to a new 
lease upon expiration of the 5-year term of such lease. The Act re¬ 
quired the filing by the record title-holder of an application for the 
preference right lease ’’within 90 days prior to the date of the evira¬ 
tion of the lease”. A report from the Secretary of the Interior to the 
Speaker, House of Representatives, dated October 28, 1941, stated 
this legislation ”is desirable in order that those lessees who have made 
expenditures under their leases but have not succeeded within the 5-year 
term of the lease to discover oil or gas, and who desire further opportun 
ity to explore the land , may obtain additional time in which to do so”. 
(Emphasis added.) 

In actual practice a preference right lease was granted to every 
applicant who qualified under the regulations and filed an application for 
a preference right lease within 90 days before the existing lease expired. 
Such application could be filed by an agent provided the record contained 
a power of attorney signed by the applicant. 

In the legislative history of the Act of August 26, 1946, on p. 15 
of appellees’ brief, it was correctly stated that said law originally pro¬ 
posed as a reinactment of the Act of July 29, 1942. However, the rein- 
actment was not a liberalization of that Act, but on the contrary, indefi¬ 
nite continuance of the preference rights granted by the 1942 law was 
reduced to one 5-year renewal. The law as enacted also authorized the 
Secretary of the Interior to reduce ’’administrative detail necessary to 
the issuance of a new lease”, by permitting him to grant an extension of 
the original lease, on the basis of an offer to accept an extension filed 
by the record title-holder subject to certain modifications in the original 
lease contract, and a mere acceptance of that offer. No change was 
made in that part of the 1942 Act which related to the basic requirements 
as to the lessee, and which required a new contract between the parties. 
The law still requires (1) that the expiring lease must have been main¬ 
tained in accordance with applicable statutory requirements and regula¬ 
tions (which necessarily includes all of the same requirements as to 
qualifications of the lessee as those prescribed for the original lease); 
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(2) when the initial 5-year term expires, the involved land must be prop¬ 
erly subject to noncompetitive leasing (another requirement identical 
with one of the conditions precedent to the original lease); and (3) the 
record title-holder must file an application for extension within 90 days 
prior to eviration of the primary term of his lease. If and when such 
offer was found acceptable, it, together with a notice of acceptance, 
constituted the new lease contract. 

The 1946 Act also contains numerous special provisions for recog¬ 
nition of equities earned on a prospecting lease. For example, where 
production ceases, the lease can be maintained in force and effect by 
diligent drilling. The rights of the lessee also can be preserved by dili¬ 
gent drilling under other conditions. The Congress thus emphasizes 
that the purposes of a prospecting lease is the drilling of test wells, and, 
a priori, that leases should not be held for any other purpose. 

The relaxation of administrative detail under the 1946 Act therefore 
cannot be properly construed is an abandonment or liberalization of the 
basic purpose of the Congress in the 1935 Act to restrict holding of leases 
for speculative purposes. The decision in re Warwick M. Downing (Ap¬ 
pellant’s Supp. B., p. 17) cited in the McKay brief as favorable to its 
argument actually confirms the argument in favor of Murphey that a 
prospective lessee cannot be bound by any Act of his agent without spe¬ 
cific authority in the premises. 

Page 16,"Other Administrative Rulings ”: 

Murphey concedes that the Secretary has always permitted the 
qualified agent of a claimant under the public land laws to perform duties 
for his principal, but denies that the ruling in the Lewis v. Murphey case 
was consistent with that policy. The reference in the McKay brief (p. 

17) 43 CFR 192.23 (1938) is representative of the well established policy 
of the Interior Department concerning agents. The pertinent part of that 
regulation reads as follows: 

”No specific form of application is required 
and no blanks will be furnished, but such ap¬ 
plication must be under oath of the applicant, 
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or if sworn to by his attorney in fact, the 
power of attorney and the applicant's own 
affidavit as to his citizenship and holdings 
must be attached thereto." (Emphasis add- 
ed.) 

The foregoing regulation as to how a "qualified agent" shall be 
designated follows a well established practice in the Interior Depart¬ 
ment. It is part of the common law of the Department. The decision 
of the Interior Department dated April 3, 1954 (A-23772) which subse- 
quently was sustained in the Peterson case,^ is entirely consistent with 
the foregoing and directly contrary to the interpretation of the law pro¬ 
posed in the McKay brief. 

Page 18, "Proceedings in the Nature of Mandamus ": 

Appellant concedes that the relief sought in this case if granted 
must rest on the ground that the Interior Department failed to properly 
perform a duty imposed by statute. As stated in the United States, ex 
rel, Houghton v. Ickes, 60 App. D. C. 324, 101 F. 2d 248 cited in the 
McKay brief, a suit for a writ of Mandamus must be dismissed where 
it seeks reversal of the decision of the Secretary of the Interior which 
was "basically and essentially discretionary”. In that case, the Secre¬ 
tary had determined the land involved was not subject to disposal under 
the mineral leasing laws and refused to issue lease. It was urged but 
not decided that the land was not even part of the public domain but was 
owned by the State of Kansas. No such situation is here involved. The 
Secretary must be held to have conceded that the land here in controversy 
is subject to disposal under the mineral leasing act. The decision does 
contain dicta which is applicable here. It holds that the Secretary of 
the Interior is obligated by his oath of office to "see that the law is car¬ 
ried out, and that none of the public domain . . . is disposed of to a 
party not entitled to it" . (Emphasis added.) 

See also Wilbur v. Ex. rel. U. S. Kadrie , 281 U.S. 206, 74 L.ed. 
809 where the Court stated: 


" The duties of executive officers such as the 
Secretary of Interior usually are connected 
with the administration of statutes which must 
be read and construed to ascertain what is re¬ 
quired. But it does not follow that these ad¬ 
ministrative duties all involve judgment or 
discretion intended by the rule first stated. 

Where one duty in a particular situation is so 
plainly prescribed as to be free from doubt 
and equivalent to a positive command it is re¬ 
garded as being so far ministerial that its per¬ 
formance may be compelled by Mandamus, un¬ 
less there be provisions of implication to the 
contrary.” 

The decision in re McKay v. Wahlenmaier , 226 F. 2d 35, contains 
the following rule: 

”There can be no doubt as to the District Court's 
power, not only to direct the Secretary to cancel 
a lease issued to an unqualified applicant, but 
also to order him to issue one to the person first 
making application therefor who is qualified to 
hold a lease. Whether to offer land for lease is 
a discretionary matter with the Secretary. But, 
having invited applications for a noncompetitive 
lease, he has no discretion as to selecting the 
lessee; the statute awards the lease to the first 
qualified applicant. That is to say, it is then 
the plain legal duty of the Secretary to perform 
the merely ministerial act of issuing a lease to 
such applicant. When, as in this case, the Secre¬ 
tary refuses to perform that act, under a familiar 
and well established principle the courts may man- 
datorily order him to do that which the statute re¬ 
quires him to do and about which he has no discre¬ 
tion. In dissenting on this point, our brother Wash¬ 
ington seems not to have taken into account the 
Secretary's total lack of discretion concerning the 
issuance of a lease to the first qualified applicant." 

The foregoing is submitted as a complete refutation of the argument 
in the McKay brief under item 1, page 18. 


Page 22, Item II: 


The McKay brief does not deny that there is no evidence in this 
case prior to February 1, 1952, of any designation of Preston or Rich¬ 
land Oil Development Company as agent for Lewis for the purpose of 
applying for an extension lease. McKay rests on the argument that the 
designation and scope of the authority of Preston and/or Richland Oil 
Development Company to act as agent for Lewis for all purposes under 
the lease can and properly should be determined from the conduct of the 
parties. The record shows that Lewis as record owner was served with 
notice of a default in rental (JA 86, R 224) and that Preston answered 
that notice stating it was in error because he had paid the rentals (JA 
87, R 225). Preston also paid the rental for the fifth lease year. The 
letters enclosing his payments were on his personal business stationary 
but do not disclose whether or not such payment was made as agent for 
Lewis, or as a volunteer. It is a sound conclusion from the letter dated 
February 6, 1952, (page 6, of appellant’s brief, JA 16, Ex. 5 to Com¬ 
plaint) that he had forwarded checks of, Richland Oil Development Com¬ 
pany in payment of the rents. There is nothing of record prior to Jan¬ 
uary 28, 1952, in support of the ground taken in Appellees’ brief. So far 
as disclosed by the record prior to January 28, 1952, Preston acted in 
an undisclosed private business capacity in making the rental payments. 
On the latter date he filed, as vice-president for Richland, an applica¬ 
tion for extension of the lease and paid rental. There is no evidence in 
the record prior to February 1, 1952, by conduct or otherwise, of any 
authority vested in Preston or Richland to act as an agent for Lewis in 
applying for an extension of a lease. 

As of February 1, 1952, the only instance where the Department 

had ’’accepted the agency (of Preston) in past transactions” was the pay- 

Afafar AifaeTr€/P, 

ment of rental. As indicated in the Peterson case, payment of rentals 
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does not establish any authority of an agent to act for the lessee for any 
other purpose. 
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There is no evidence that Lewis expended any moneys whatever 
toward "the costs of exploration". There would be nothing basically 
unfair to Lewis to deny him an admittedly improper application for ex¬ 
tension. He did not properly exercise his preference right within the 
90-day period authorized by law. There is no authority of law for ex¬ 
tending that 90-day period beyond January 31, 1952. (p. 26) Appellees’ 
brief argues that Murphey overstates the quality of her "established 
status” as of February 1, 1952, and cites in support thereof an allega¬ 
tion that her application is invalid because the termination of the Lewis 
lease had not been noted on the local records. The argument in support 
of that contention rests on rules which are not applicable to noncompeti¬ 
tive leases but are restricted to prospecting permits, and to cancellation 
or relinquishment of leases. 

In a decision dated November 21, 1955, re oil and gas lease offers 
Utah 011684 and 012140, one of the questions involved was whether the 
expiration of a prospecting lease at the end of its fixed term must be 
noted on the tract book before the land becomes subject to a new filing. 
The decision states that: 

"The termination of an oil and gas lease 
by operation of law is not required to be noted 
on the tract book in order that the land become 
available for further oil and gas leasing." 

The foregoing rule has prevailed ever since the adoption of non¬ 
competitive (Prospecting) leases in 1935. None of the cases cited in 
appellees’ brief involve the termination of a lease in that category at 
the end of its fixed term by operation of law. The reason for incorpor¬ 
ation of this argument in the McKay brief is incomprehensible. 

Page 27, Footnote: 

That interpretation of the letter of January 28, 1952, asserts a 
meaning of that letter, not heretofore urged in this case. It has been 
and continues to be the consistent argument of Murphey that by expira¬ 
tion of the primary term of the Lewis lease on January 31, 1952, and 
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in the absence of a then valid application for extension of that lease, 
the land became automatically available for inclusion in the Murphey 
lease. 

Page 27 : 

The Dorothy Bassie, et al case 591 I. D. 235, 237, cited in the 
McKay brief involved an application which was defective solely because 
of changes in the regulations which were promulgated the same day the 
application was filed . The defect was cured within a reasonable time 
after notice. The Department held that no loss of priority occurred 
under these circumstances. There the Secretary having power to pro¬ 
mulgate said regulations, could properly determine that they were in¬ 
applicable under the conditions involved in that case. Such a determin¬ 
ation was clearly within the discretion of the Secretary. However, the 
Secretary has no such discretion under the specific provision of law here 
involved. 

Page 28, Ratification” : 

The discussion of the principle of ratification seeks to avoid the 
reasoning on page 21 in the Murphey brief, on the grounds that ”it has 
been shown that appellant does not qualify as a third person with inter¬ 
vening rights”. That argument already has been completely refuted. 
Furthermore, if ratification is needed to make the application of Janu¬ 
ary 28, 1952, a valid instrument, then on February 1, 1952, the land 
clearly was available for disposal to the first qualified applicant. It is 
clear from the record that the Murphey application was filed on that date. 
The Claim of equity in Lewis is unsupported by any evidence in the record. 
There is nothing in the McKay brief to justify the failure of Lewis to com- 
ply with the law t rad er which permitted him to protect his priority over 
Murphey. There is no evidence in the record of any expenditures by Lewis 
for development work on the lease. He has merely paid rentals. In the 
Peterson case claims of equity on that basis were ignored. 
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Page 29, "The Allen case ": 

The discussion of the Allen case No. B-116591, stresses the fact 
that a certain paper was "never submitted to the Bureau for approval". 
There is evidence in the case to indicate that it was submitted and lost 
in the files of the Bureau of Land Management. Those conditions are 
irrelevant to this case. The important point here is the one admitted in 
the McKay brief, but incompletely stated, to wit, a duly authorized at¬ 
torney in fact could act as an agent for a lessee within the scope of the 
powers delegated to him in writing by his principal and filed with the 
Department. Applying- this rule to the application for extension filed 
January 28, 1952, and rejected on that date, the Lewis lease automatic¬ 
ally terminated by operation of law on January 31, 1952. The arguments 
and conclusion on pages 15 to 35. of the Murphey brief, are fully sustained. 

Page 30, Item III, "Indispensable Parties ": 

The McKay brief, which has been adopted by Lewis, does not pre¬ 
sent any contention that Lewis is an indispensable party. 

The brief does contend that the United States and the Richland Oil 
Development Company are indispensable; that the former has not con¬ 
sented to be sued; and that the latter was not served within the District. 

It is believed that as to the United States the claim that it is indis¬ 
pensable is disposed of by the recent decision of this Court, April 30, 
1954, No. 11844, in Clackamas County v. McKay and Benson , in which 
this Court said: 

"The sovereign power over Government prop¬ 
erty was vested by the people in the Congress . . 

"Congress can exercise that power itself, or it 
can confer on some agency or officer a measure 
of sovereign authority over certain property, for 
example, power to sell. If, on the other hand, 

Congress itself exercises the full of its sovereign 
power in respect to property, it may and usually 
does leave mechanical, ministerial and adminis¬ 
trative details to an individual official. In such a 
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case the act of Congress is the complete act 
needed by the sovereign; the subsequent minis¬ 
terial acts do not involve any sovereign power. 

If Congress itself were to transfer title to a par¬ 
cel of public land to a named individual, the of¬ 
ficer preparing and executing the documents pur¬ 
suant to congressional direction would not be 
exercising sovereign power." 

What is said of the power to sell, in that case, would be equally true of 
the power to lease, in this case. 

Insofar as the Richland Oil Development Company is concerned, it 
occupies an unenviable position. Its president, Lewis, and its Vice- 
President, Preston, have declared that its interest is that of an undis¬ 
closed beneficiary of a trustee arrangement between itself and Lewis, 
which under the regulations and statute made it impossible for Lewis 
validly to apply for and receive an extension of his primary lease. Any 
such agreement, if it exists^is within the statute of frauds under the ap¬ 
plicable laws of Wyoming yet no evidence of such agreement was ever 
filed for approval with the Interior Department. An assignment from 
Lewis to Richland was executed May 12, 1952, more than three months 
after the Lewis lease had expired (JA 66, R 195) and after the Murphey 
right to a lease as the first qualified applicant had been established. No 
notice is claimed and none can be established, that Murphey knew, or 
can be charged with notice of any interest Richland had in the Lewis 
lease. As against Murphey, then, Richland has; no equitable interest 
that can stand against Murphey’s claim. 

Neither has it any legal title or interest. Whatever interest Lewis 
had in the acreage, in question, legal or equitable, was lost when the 
lease terminated. His assignment could give Richland no greater or 
more valid right or title than Lewis had, and as appears from the record, 
he had no right. In the Wahlenmaier case (226 Fed. 2d 35) the record 
discloses that Wahlenmaier filed suit in the District of Columbia against 
McKay, Secretary of the Interior, claiming that McKay had granted a 
noncompetitive oil and gas lease to one Culberson and charging that lease 
had been secured in violation of the Departmental regulations and law; 
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that the plaintiff was the first qualified applicant for such lease, and 
asked that the Culberson lease be cancelled} the plaintiff also prayed 
that McKay be directed to reinstate his application, and to issue an oil 
and gas lease to plaintiff as the first qualified applicant therefor, and 
other relief. 

At the time this controversy arose on February 1, 1952, Richland 
Oil Development Company had no interest of record. Lewis was the sole 
record owner. Subsequently, on May 12, 1952, the interests of these 
parties were attempted to be reversed by an assignment from Lewis to 
Richland. 

On April 2, 1953, the Bureau of Land Management had revoked a 
previous decision in favor of extending the Lewis lease, and held that 
the Murphey offer to lease should be approved. An appeal from this de¬ 
cision was filed by Lewis. For the purpose of prosecuting this appeal 
he designated an attorney at law in Washington, D. C. as his agent within 
the regulations of the Interior Department 43 CFR 221.79. Sec. 221. 80 
of the same title provides that in all cases where a party is represented 
by attorney such attorney will be recognized M as fully controlling the same 
on behalf of his client, and service of any notice or other paper relating 
to such proceedings upon such attorney will be deemed notice to the party 
in interest”. It was in compliance with this practice which had been pre¬ 
viously followed that Lewis and Richland were designated as parties de¬ 
fendant in this case. Such action is not and was not intended to indicate 
any opinion that said parties are indispensable, or even necessary. 

In this case both Lewis and Richland are in the same position rela¬ 
tive to Murphey as were Culbertson and Irwin, Inc. with relation to Wah- 
lenmaier, in the case decided by this court July 21, 1955, No. 12273, 
McKay v. Wahlenmaier (226 F. 2d 35). Neither Culbertson nor Irwin, 

Inc. were named as parties, nor regarded as indispensable parties in 
that case. 
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CONCLUSION 


It is respectfully submitted that the correct rules of law are prop¬ 
erly applied, in the Murphey brief, to the facts shown by the record; 
and that appellees’ brief proffers no valid reasons why she should be 
denied the relief she seeks. 


John F. Deeds 
James E. Shifflette 
William A. Gallagher 

430 Washington Building 
Washington 5, D. C. 

C. R. Holland 
P. O. Box 1129 
Rock Springs, Wyoming 

Attorneys for Appellant. 


\ 
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APPENDIX A 

The decision in re Peterson, et al . v. Ickes , 80 US App. D. C. 

198, 151 Fed. 2d 301, (certiorari denied January 28, 1946), cited on 
page 14 of appellees' brief, not only is not opposed to any of the princi¬ 
ples urged in support of appellant’s case, it actually is in accord with 
these principles. That case involved an exchange lease 1 issued on the 
basis of an application filed by the approved assignee of operating rights 
under the lease. Said assignee was authorized by a written agreement 
with the record title-holder of the lease to prospect for oil and gas and pay 
costs and expenses of development, including rentals and royalties to the 
United States. The beneficial interest retained by Peterson consisted 
solely of an overriding royalty in the amount of 2-1/2% on one part of the 
land and 7-1/2% on another part plus a contingent reversionary interest. 
Peterson also retained the legal title to the lease. Under the regulations 
in 30 CFR sec. 221.19 the owner of this beneficial interest is recognized 
as the designated agent for the lessee to perform ’’every transaction nec¬ 
essary to keep the lease in force”, within the scope of the operating reg¬ 
ulations. On the basis of the same authority, rentals were paid by Peter¬ 
son or his agent, but the decision indicated that such payment was of no 
significance in that case. When a default in payment of rentals occurred, 
notice of impending cancellation was sent to Peterson as in this case, and 
not to his agent. The decision held that the agent is not the ’’lease owner” 
to whom notice of cancellation of the lease for default in rental was re¬ 
quired to be given within the intent of the statute (Act of August 21, 1935, 
49 Stat. 674, 30 U.S.C. 226). (The same provision is incorporated in 
the Act of August 8, 1946, 60 Stat. 951.) 

The appellants brief in the Peterson case shows that the exchange 
lease was not only issued in the name of Peterson, it was in fact signed 
by him. He was the only party involved in privity of contract with the 

* Exchange leases are prospecting leases issued in lieu of certain prospecting permits which were recog¬ 
nized as valid under the Act of August 21, 1935, 49 Stat. 674, 30 U.S.C. 226. 


United States. Even though the application was filed by an approved agent 
of record ratification of the agent T s action was required and occurred in 
advance of the issuance of the lease. The decision did recognize a lim¬ 
ited authority in the agent to act for the lessee in such matters as rental 
payment but is not a "lease owner" or a "record title-holder" within the 
meaning of Section 17 of the Act of August 21, 1935, 59 Stat. 674, 30 
U. S. C. 226. The whole theory of that case has the effect of requiring 

o 

strict compliance with the letter of the law. “ 


o 

The decision of the Interior Department dated April 3, 1944, A-23772 which was sustained in the 
Peterson case, is set forth in the joint appendex page 11 in the appeal in that case. That decision 
denies that the term "lease owner” should be construed to include any one interested in the lease, 
who has communicated that fact to the General Land Office (now Bureau of Land Management) and 
has obtained its approval. The decision stated: 

"There is nothing in the language of the statute or in its legislative history which sup¬ 
ports this construction. On the contrary so far as the words of the statute are concerned, 
they clearly and unambiguously confine the category of persons who are to receive no¬ 
tice to those who are owners of the lease. This means either the original lessee or some 
one who has succeeded him as lessee. " 

Said decision also contains the following statement: 

’’The courts have held that in connection with oil and gas leases, forfeitures are favored 
by the law so that such leases are to be construed literally in favor of the lessor and pro¬ 
visions for forfeiture strictly enforced. Higges v. Daley . 99 Fed. 606, 612, Berthelote 
v. L ov Oil C o. 28 Pac. 2nd 187, 190, Martin v. Pacific Southwest Roya ltie s 106 Pac. 

2nd 443, 448, Sta noli nd Oil a nd Gas Company v. Guertzger 100 Fed. 2nd 299, 301." 



. 











PETITION FOR REHEARING 



v. 


Appellant 


DOUGLAS McKAY, 

Secretary of the Interior, et al., 

Appellees 


JOHN F. DEEDS 
JAMES E. SHIFFLETTE 
WILLIAM A. GALLAGHER 

430 Washington Building 
Washington 5, D. C. 

C. R. HOLLAND 

P. O. Box 1129 
Rock Springs, Wyoming 

Attorneys for Appellant 


Robert I. Thiel, Printer 
Washington, D. C, 
EX 3-0625 




UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 12,913 

CHARLOTTE L. MURPHEY, 

Appellant 

v. 

DOUGLAS McKAY, 

Secretary of the Interior, et al., 

Appellees 

PETITION FOR REHEARING 

Comes now the appellant, by her counsel of record, and files this 
petition for rehearing under Rule 26, in the matter of the decision of the 
Court dated May 10, 1956. In that decision, the Court affirmed, per curiam 
a decision of the District Court, dismissing a complaint of the appellant to 
maintain her right to an oil and gas lease under Title 30 U. S. C., Sec. 226. 
Such right was denied by the Interior Department on the ground a valid ap¬ 
plication for extension of the Lewis lease was filed January 28, 1952. It 
is respectfully prayed that the Court grant a rehearing in the cause for the 
reasons set forth below. 

Appellant respectfully urges that, in view of the finding of this Court 
that the ’’application for a five-year extension of the Lewis lease was filed 
January 28, 1952, by Richland Oil Development Company, byE.J. Preston, 
vice president,” and the fact that no authority or intent for Richland to 
act as agent for Lewis was disclosed in the record, and the further fact 
that this situation was not changed, altered, or modified until February 8, 
1952, after the Lewis lease expired (January 31, 1952), and the Murphey 
application was filed (February 1, 1952), the Richland application could not 
properly be treated as an application by Lewis, through his agent Preston. 
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It is respectfully urged that since it is firmly established, as it has 
been by this Court, that Richland applied for the extension, there is no 
evidence in the record which could have the legal effect of amending that 
application into an application by Lewis, acting through Preston as his 
agent. Consequently, the Secretary was in error when he ’’determined 
that Preston acted as agent for Lewis in asking for the extension”. 1 

THE EVIDENCE 

The evidence in the record as of January 31, 1952, is clear and ex¬ 
plicit. The record titleholder and sole record owner of the Lewis lease 
was Herbert R. Lewis. The 5-year term of the lease expired on that date. 
On January 28, 1952, Richland Oil Development Company filed an appli¬ 
cation for extension of the Lewis lease which was rejected on the same 
day. 

The Murphey lease offer was filed on February 1, 1952. It was the 
only application for lease of record on that date and was entitled to pri¬ 
ority over all others. Supplemental documents filed to show that Rich¬ 
land’s application for extension was an application by Preston for and on 
behalf of Lewis are not competent evidence against Murphey because filed 
too late. In one of these documents, which was dated January 31, 1952, 
but not filed until February 8, 1952, Preston submits the first applica¬ 
tion for extension filed by him as agent. It is signed ’’Herbert R. Lewis 
by E. J. Preston” and approved ’’RICHLAND OIL COMPANY, By /s/ 

E. J. Preston, Vice President” (Jt. App. 15). Preston also attempted 
to make an assignment of the lease from Lewis to Richland. No authority 
to act for Lewis was submitted with this document. 

In another letter filed February 8, 1952, but dated February 
6, 1952 (Jt. App. 16), Richland puts into the record a statement showing 
the capacity in which Preston theretofore had been acting for the letter 


l 


See decision of May 10, 1956, page 2. 
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states " As Vice President of Richland Oil Development Co. I am signing 
the application for the extension of the above captioned oil and gas lease ..." 
The letter further states that "Lewis has been holding said lease as trustee 
for Richland". That the payments which had been made for rental in the 
past had been made by Preston as agent for the Oil Company is indicated 
by the statement that "when the application for renewal came up the writer 
mailed the Richland Oil Development Company check for said rental and 
renewal which procedure had been followed in the past, since Herbert R . 
Lewis has been holding said lease as trustee for Richland" . (Emphasis 
added) 

On a letter filed February 11, 1952 (Jt. App. 17), Herbert R. Lewis 
approved the statements quoted above, admitting his trusteeship, the 
character of the rental payments, and acquiesced in the statement that 
Preston was acting for the Oil Company. In a communication dated 
January 31, 1952, but not filed until February 11, 1952, Lewis, himself, 
for the first time, makes an application for extension of his lease (Jt. 

App. 18). 

The sum total of this evidence of agency demonstrates that Lewis 
held the lease for an undisclosed period prior to January 31, 1952, as 
trustee for Richland Oil Development Company, in violation of the regu- 
lations, and that Preston was never authorized to act as agent for Lewis 
in any capacity; not even to pay the rent. He was acting for Richland as 
a corporate officer of that Company. j 

i 

i 

There is also evidence in the record (Jt. App. 87-89) showing that 
E. J. Preston paid rentals on the lease for the years ending January 31, 

1951 and 1952. On the basis of that evidence, the McKay Brief argues 
(p. 24), despite the statements to the contrary by Preston and Richland 
(Jt. App. 15, 16), that the Secretary’s finding of agency "is supported 
by evidence in the administrative record". 


i 

! 


I 




RULES OF AGENCY 


I 

I 


The rules governing a determination of whether the application filed 
January 28, 1952, was filed by an agent for Lewis are as follows: 

(1) The purported agent must be specifically empowered to nego¬ 
tiate the extension of the lease in such manner and form as to bind his 
principal, the record titleholder, so that the latter cannot afterwards 
escape liability under the revised terms of the lease as extended, par¬ 
ticularly any new rules and regulations in force when the extension be¬ 
came effective. 

(2) The form of the agent’s authority must conform to the law of 
contracts and of agency, must be of equal dignity with the extension con¬ 
tract and conform to the practice in the Interior Department; i. e., it must 
be in writing, because it deals with real estate; it must be executed by the 
record titleholder as principal; it must be filed with the Department prior 
to or concurrently with the agent’s application for the extension; and it 
must show that the principal and the agent are each qualified to act under 
the law and regulations. Seymour v. Oelrichs 156 CAL. 782; 134 ASR 
154; 24 Am. Jur. 531; Woodworth v. Franklin 85 Okl. 27, 27 ALR 531; 
Sigismund v. Newspaper , 92 Ill. App. 178. 

These general principles are affirmed in the McKay Brief, page 16, 
item 3, entitled "Other administrative rulings”. Said brief cites the Act 
of July 29, 1942, 56 Stat. 726, which contains "substantially the same 
language and relates to substantially the same subject matter as the sta¬ 
tutory language involved in the instant case”. As further stated in the 
brief, the regulations of the Department, 43 CFR 192. 23 (1938); 43 CFR 
192.130 (1946 Supp.); 43 CFR 192. 42; all authorize use of an agent. In 
all of these instances, the agency must first be proved by a power of at - 
* torney filed in the record. 
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j 

i 

■ 

i 

I 
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Appellee, in effect concedes that none of the foregoing rules were 
observed in this case. He argues (McKay Brief, p. 23) that since M the 

i 

statute involved requires neither seal nor particular procedure in apply¬ 
ing for an extension” of the lease, the evidence required to establish the 
authority of Preston to act as agent for Lewis becomes ’’solely one of con¬ 
duct of the parties”. The absence of a seal or the informality of the appli¬ 
cation are not pertinent to the issue of Preston’s authority as agent for 
Lewis. The regulations in effect February 1, 1947, when the application 
for the original lease was filed required no specific form of such applica¬ 
tions. The regulations then in effect governing authority of agents were 
substantially identical for all lease applications, extension as well as 
original applications. Subsequently, a prescribed form for original 
lease offers was adopted, and still later a form was prescribed for ap¬ 
plications for extension of leases. None of these changes alter the fact 
that both types of applications are contracts involving lands, that neither 
require seals, and both are of equal dignity. 

The payment of rentals on the Lewis lease could not in law or in the 
practice before the Interior Department establish more than a course of 
conduct between the parties, which at most merely accepted the principle 
that Lewis authorized Preston to pay the rent. It could not be used as a 

i 

basis for finding that by such course of conduct Lewis authorized Preston 
or Richland to enter into a binding agreement for a 5-year extension of the 
lease ( Peterson, et al. v. Ickes , 80 US App. DC 198, 151 F. 2nd 301, 

2 C. J. S. p. 1049). There is a vast difference between agency to pay rent 
and agency to negotiate and bind a principal to the terms of a 5-year lease, 
24 Am. Jur. 531. 


i 

i 

i 
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CONCLUSION 

j 

i 

Under the foregoing circumstances, the appellant asserts that, as 

' 

against Murphey, the Secretary was without power to open the gate after 
January 31, 1952, for further maneuvering by Preston or Richland, or 

i 

for Lewis to make a proper application, or for Lewis to undo what Pres¬ 
ton or Richland had done, by adopting Preston or Richland as his agent, 
nunc pro tunc . The record was closed when the Murphey offer was filed. 

It could not be reopened to the injury of Murphey. Without the Murphey 
application on file, it might have been arranged for the Lewis lease to 

i 

be extended. A1 so, under such circumstances, Lewis or Richland could, 

i 

and probably would, have preferred to file an entirely new lease offer 
which could have been issued, and for which a lower rate of rental would 
be applicable. After the Murphey application, no cure could have been 

i 

applied to the Richland application until the Murphey application was re¬ 
moved from the record. That was what was undertaken. The Secretary 
not only construed further documents filed by Lewis and Preston contrary 
to clear and unequivocal statements therein, but also permitted them to 

i 

be related back, over the head of the Murphey application, to change the 
established record which, at the time Murphey filed, showed on its face 
that neither the record titleholder nor any authorized agent for him had 

i 

applied for extension. Such action is a clear and open violation of the 

i 

i 

statute which require s issuance of a lease to the first qualified applicant. 

| 

Appellant urges that, if this case had been tried to a jury, the Dis¬ 
trict Court would have been bound to instruct the jury that, as a matter 
of law, the application for extension (of the Lewis lease filed January 28, 

1952) was not filed in compliance with the intent and purpose of the appli- 

! 

cable statute (McKay Brief, p. 7). Said application was not binding on 
Lewis and did not create an enforceable contract of lease. Lewis was 

entirely free to accept or disavow the application. Furthermore, evidence 

i 

i 

i 

i 

i 

i 

I 

I 


I 

i 




of ratification of that application by Lewis, filed after February 1, 1952, 
would be inadmissible against Murphey. 

Respectfully submitted this 29th day of May, 1956. 

JOHN F. DEEDS 
JAMES E. SHIFFLETTE 
WILLIAM A. GALLAGHER 
430 Washington Building 
Washington 5, D. C. 

C. R. HOLLAND 
P.O. Box 1129 
Rock Springs, Wyoming 

Attorneys for Appellant 
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1 hereby certify that the foregoirg petition is filed in good faith, 
and is not filed for any purpose of delay. 


WILLIAM A. GALLAGHER 
Attorney for Appellant 

CERTIFICATE OF SERVICE 

I certify that the foregoing petition was served by personal delivery 
of a copy of the same to the office of Hon. Perry W. Morton, Assistant 
Attorney General, and Hon. S. Billingsley Hill, Attorney, U.S. Depart¬ 
ment of Justice, Washington, D. C., attorneys for Appellee, Douglas 
McKay; and to the office of Robert S. Tarnay, Esq., 1025 Connecticut 
Avenue, N. W., Washington, D. C., attorney for Herbert R. Lewis, 
Appellee, this 29th day of May, 1956. 


WILLIAM A. GALLAGHER 
Attorney for Appellant 



